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PREFACE  TO  ORIGINAL  EDITION. 


The  volume  which  is  now  presented  to  the  public  contains  all  the 
decisions  made  by  the  Hon.  Elon  Famsworth  while  acting  as  chancel- 
lor, which  have  been  preserved.  Prior  to  the  year  1886,  there  was  no 
court  of  equity  distinct  and  separate  from  the  courts  of  law.  The 
Ordinance  of  Congress  of  1787,  for  the  government  of  the  territory 
northwest  of  the  River  Ohio,  did  not  establish  a  distinct  and  separate 
tribunal  for  the  exercise  of  powers  usually  conferred  upon  courts  of 
chancery.  Neither  did  it  vest  in  the  courts  of  law  any  authority  to  exer- 
cise such  powers.  The  provisions  relative  to  the  legislative  power 
authorized  the  governor  and  Judges  to  adopt  such  laws  of  the  original 
States  as  might  be  necessary  and  best  suited  to  the  circumstances  of  the 
district,  which  were  to  be  in  force  unless  disapproved  of  by  Congress. 
Among  the  earliest  acts  of  the  territorial  government  of  Michigan,  was 
one  relative  to  the  jurisdiction  of  the  courts,  which  was  passed  July, 
1805,  and  declared  that  the  Supreme  Court  should  have  original  and 
exclusive  Jurisdiction  in  all  cases,  both  in  law  and  equity,  where  the 
title  of  lands  was  in  question,  but  no  suit  in  equity  shall  be  sustained 
in  any  case  when  adequate  remedy  could  be  had  at  law.  The  same  stat- 
ute provided  that  "  on  trial  of  cases  in  equity,  oral  testimony  and  the 
examination  of  witnesses  in  open  court  should  be  admitted."  In  1820 
the  governor  and  Judges,  who  were  still  vested  witli  the  legislative  power, 
passed  an  act  directing  the  mode  of  proceeding  in  suits  in  chancery. 
By  this  law  the  county  courts  of  the  several  coimties  were  invested  with 
jurisdiction  in  all  cases  properly  cognizable  in  a  court  of  chancery,  in 
which  plain,  adequate  and  complete  remedy  could  not  be  had  at  law, 
where  the  title  to  land  was  not  in  question,  and  when  the  sum  or  matter 
in  dispute  did  not  exceed  the  sum  of  one  thousand  dollars;  and  the 
Supreme  Court  had  jurisdiction  in  all  cases  where  the  title  of  lands  was 
in  question,  and  where  the  sum  or  matter  in  dispute  exceeded  the  sum 
of  one  thousand  dollars.  The  Supreme  Court  had  also  appellate  juris- 
diction in  all  cases  heard  and  determined  in  the  county  courts. 

In  1828,  some  doubts  having  arisen  as  to  the  powers  of  the  courts. 
Congress  passed  an  act  declaring  that  "the  powers  and  duties  of  the 
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judges  of  the  said  territoiy  should  be  regulated  by  such  laws  as  are  or 
may  be  in  force  therein,  and  the  said  Judges  shall  possess  a  chanceiy  as 
well  as  common  law  jurisdiction." 

In  1827,  the  laws  of  the  territory  were  revised,  and  the  circuit  courts, 
which  had  been  oiganized,  obtained  concurrent  equi^  jurisdiction  with 
the  Supreme  Ck>urt,  subject,  however,  to  an  appeal  thereto,  and  were 
invested  with  the  exclusive  power  of  deciding  appeals  from  the  county 
courts.  It  was  provided  by  the  law  of  1827,  that  proceedings  in  chan- 
cery, "  when  they  are  not  regulated  by  the  statutes  of  this  territory,  shall 
be  regulated  by  the  judges  thereof,  conforming  to  the  rules  and  proceed- 
ings established  by  courts  of  chancery  in  England,  so  far  as  the  same 
shall  be  consistent  with  the  laws  and  constitution  of  the  United  States 
and  the  laws  of  the  Territory  of  Michigan."  In  1888  the  laws  were 
again  revised,  but  no  material  alteration  was  made  relative  to  the  mode 
of  proceeding  in  suits  in  equity. 

By  the  constitution  of  the  State,  adopted  in  1886,  the  judicial  power 
was  vested  in  one  Supreme  Ck>urt  and  in  such  other  courts  as  the  l^is- 
lature  might  from  time  to  time  establish.  At  the  first  session  of  the 
State  legislature  a  separate  tribunal  was  created,  which  was  invested  with 
all  the  equity  powers  previously  conferred  upon  the  several  temtorial 
courts,  and  in  July,  1^,  Elon  Famsworth,  Esq.,  of  Detroit,  was 
appointed  chancellor.  Mr.  Famsworth  continued  to  perform  the  duties 
of  chancellor,  with  great  satisfaction  to  the  public  and  the  members  of 
the  bar,  until  March,  1842,  when  he  was  compelled  to  resign  the  office  on 
account  of  his  health.  During  the  time  Mr.  Famsworth  was  chancellor, 
the  practice  of  the  court  was  regulated  by  a  well  digested  system  of  rules 
prepared  by  him,  which  are  published  with  the  present  volume. 

In  1888  provision  was  made  by  law  for  the  appointment  of  a  reporter 
of  the  decisions  of  the  court  of  chancery,  and  in  February,  1889,  E. 
Burke  Harrington,  Esq.,  received  the  appointment  and  entered  upon  the 
duties  of  his  office.  About  one-half  of  the  present  volume  was  pub- 
lished under  his  immediate  supervision,  in  January,  1841.  The  destruc- 
tion, by  Are,  of  the  printing  office,  with  a  portion  of  the  manuscript 
prepared  for  the  press,  suspended  the  publication  for  a  time,  and  the 
repeal  of  the  law  soon  after  effectually  put  a  stop  to  the  work  until  1844, 
when  the  legislature  passed  another  act  requiring  the  judges  of  the 
Supreme  Ck)urt  and  chancellor  to  appoint  a  reporter  of  the  decisions  of 
these  courts.  Mr.  Harrington  received  the  appointment  under  the  last 
act.  and  continued  to  perform  the  duties  of  the  office  until  his  decease  in 
August,  1844.  The  last  half  of  the  present  volume  was  then  partially  in 
press,  and  almost  wholly  prepared  by  him.  The  undersigned  was  ap- 
pointed to  fill  the  vacancy  occasioned  by  the  death  of  Mr.  Harrington,  and 
has  superintended  the  publication  from  his  manuscript  since  that  time. 
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The  decisions  of  the  court  are  in  all  cases  given  as  they  were  delivered 
in  writing  at  the  time,  or  prepared  by  the  cliancellor  from  his  notes.  A 
second  volume  of  the  decisions  of  the  court  of  chancery,  commencing 
with  the  appointment  of  Chancellor  Manning,  is  now  in  press,  prepared 
by  the  undersigned,  and  will  be  published  during  the  ensuing  year. 

HENRY  N.  WALKER 
Detboit,  November  80,  1844. 


PREFACE  TO  THE  SECOND  EDITION. 


Harrington's  Reports  having  for  some  time  been  out  of  print,  the 
undersigned,  at  the  request  of  Mr.  Walker,  has  taken  charge  of  a 
new  edition.  In  introducing  it  to  the  reader,  perhaps  a  few  addi- 
tional words  regarding  the  court  of  chancery  of  this  State  may 
not  be  inappropriate.  In  the  year  1846,  during  the  fever  for  radi- 
cal changes  in  the  law  which  prevailed  extensively  throughout  the 
country,  and  which  affected  considerably  the  politics  of  this  State, 
a  i»rovision  was  incorporated  in  the  revision  of  the  statutes  then 
being  made,  and  which  was  to  take  effect  March  1,  1847,  abolishing 
the  distinctive  equity  court  Thereupon  Chancellor  Manning  reirigned, 
and  the  Hon.  Elon  Famsworth  was  a  second  time  called  upon  to  perfonn 
the  duties  of  chancellor  for  the  brief  period  which  would  elapse  before 
the  new  revirion  would  take  effect  Chancellor  Manning  was  thoroughly 
familiar  with  equity  law,  and  fully  imbued  with  the  spirit  of  its  prin- 
ciples; and  hlB  disposition  to  insist  upon  correct  practice  was  well  under- 
stood, and  had  an  important  influence  in  educating  a  good  chanceiy  bar. 
When  tbat  clear-headed,  upright  and  conscientious  Judge  withdrew  from 
tha  bench,  and  when  his  temporary  successor  followed  him,  the  excellent 
and  uniform  chancery  practice  which  had  grown  up  soon  fell  into  a  dis- 
order from  which  it  has  never  recovered. 

The  principal  reason  for  this  was  the  organization  of  the  court  of 
chancery  which  was  substituted  by  the  Revised  Statutes.  That  consiBted 
in  making  the  several  circuit  courts  courts  of  equity,  and  expecting  and 
requiring  them  to  administer  equity  law  under  the  established  forms 
and  according  to  the  settled  principles.  Aside  from  the  improbability  of 
finding  in  every  circuit  a  lawyer  who  was  at  the  same,  time  sufficiently 
versed  in  the  law  administered  in  the  court  of  chancery  to  fit  him  to  be 
chancellor,  and  also  wUling  to  accept  the  position  of  circuit  Judge  at  the 
meager  compensation  which  has  always  been  paid  in  this  State,  there  was 
the  further  difficulty  that  uniformity  of  practice  was  no  longer  to  be 
expected  when  we  had  eight  or  more  equity  Judges  administering  Justice 
independently,  and  with  no  common  tribunal  to  snpervlBe  their  proceed- 
infk   Tor  though  the  appeal  to  the  Supreme  Court  in  chancery  cases  was 
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stfll  Tetained,  jet  that  remedy  would  do  very  little  towards  hannonizing 
the  practice,  not  merely  liecause  it  was  only  allowed  from  final  decrees  or 
orders,  but  also  because  most  matters  of  practice  are  matters  of  discre- 
tion, and  not  subject  to  review  at  all  under  our  statutes.  It  is,  therefore, 
no  impeachment  of  the  learning  or  ability  of  the  circuit  Judges,  many  of 
whom  have  been  eminent  and  able  lawyers,  to  say  that  chancery  practice 
has  fallen  into  confusion,  and  that  few  lawyers  now  eren  pretend  to  be 
thoroughly  familiar  with  either  the  pleading  or  the  practice  of  that  court 
Whether  the  cause  of  Justice  has  suffered  in  consequence  is  a  question 
the  discussion  of  which  we  shall  not  enter  upon  in  this  place. 

That  the  independent  court  of  chancery  had  become  unpopular  in 
1846  is  perhaps  sulflciently  proved  by  its  abrogation;  but  that  it  became 
so  mainly  in  consequence  of  abuses  supposed  immemorially  to  have 
inhered  in  chancery  practice,  particularly  in  England,  rather  than 
because  any  were  complained  of  here,  we  belieye  to  be  true.  No  stain 
ever  attached  to  the  Judicial  ermine  as  worn  by  Chancellors  Famsworth 
and  Manning;  and  the  spontaneity  with  which  the  people  called  upon 
the  latter  to  occupy  one  of  the  seats  on  the  bench  of  the  independent 
Supreme  Court  when  that  tribunal  was  organized,  sufficiently  eyinced 
their  confidence  in  his  learning,  industry,  impartiality  and  integrity,  and 
their  appreciation  of  his  former  Judicial  labors. 

In  preparing  for  the  press  a  new  edition  of  Harrington's  Beports, 
many  difficulties  were  encountered.  That  gentleman,  as  is  above  stated 
by  Mr.  Walker,  had  deceased  before  his  worlc  was  completed,  and  there 
are  many  evidences  that  much  of  it  had  been  left  to  the  hands  of  clerks 
imperfectly  qualified  to  perform  it.  An  effort  has  been  made  to  improve 
some  of  the  statements  of  cases,  but  this  has  not  always  been  practicable 
without  access  to  original  papers  not  now  attainable.  Some  improve- 
ment, it  is  nevertheless  hoped,  has  been  introduced,  particularly  in  the 
head  notes.  And  the  references  which  are  made  to  the  subsequent  cases 
bearing  upon  the  same  or  analogous  questions,  it  is  believed  will  be 
found  a  convenience  to  the  practitioner.  The  original  paging  has  been 
preserved,  for  convenience  in  tracing  former  references. 

THOMAS  M.  COOLET. 


Akn  Abbob,  October,  1872. 
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CASES  IN  CHANCERY. 


Juba  Barrows  and  others  v.  SUis  Doty. 

EqtMiffm'itdictUm:  Remedy  at  law.  The  oourt  of  chanoeiy  will  not  take  Julr 
dktium  of  A  oaM  where  there  ia  aplAin  and  adequate  remedy  at  law.  (a) 

LadkM  <n  making  drnfente  at  law,  A  part7  who  haa  a  defense  at  law,  of  which  he 
is  adviied,  and  neglects  to  make  It,  comes  too  late  into  this  court  to  ask  to  b« 
reUered  against  the  judgment  (6) 

The  bill  in  this  cause  was  filed  in  the  circuit  court  for  the 
county  of  Wayne,  February  7,  1837»  before  the  organization 
of  the  court  of  chancery,  and  afterwards  was  transferred  to 
this  court. 

The  bill  stated  that,  in  the  month  of  February,  1834,  Juba 
Barrows,  being  under  pressing  necessity  for  money,  made  his 
wants  known  to  one  Charles  Tryon,  who  said  he  expected  to 
have  money  put  into  his  hands  by  another  person  to  loan, 
which  other  person  Barrows  understood  to  be  Ellis  Doty;  that 
soon  afterwards  Tryon  did  actually  loan  to  Barrows  $44,  for 
which  he  gave  his  two  several  promissory  notes  for  tSd  each, 

payable  in  ninety  days  to  Tryon  or  bearer,  which  notes  were 

—  -  ■  ■        -  -  ■ 

(a)  See  WtOnv,  JVetoboMld,  9 Mich.,  46;  Ben«ie<t  v.  NiehoU,  12  Mich., 28. 

If,  however,  the  remedy  at  law  is  diflloult  or  doubtful,  that  fact  is  sufficient  tc 
give  equity  jurisdiction}  Ankrim  v.  Woodimorth^  po9t,  8S5.  And  see  Wheeler  v. 
CUnUm  Carnal  Bank,  poet^  449;  EdeeU  v.  Brigge,  20  Mich.,  429. 

The  objection  that  there  is  an  adequate  remedy  at  law  should  either  be  taken 
on  demurrer  or  insisted  upon  Yty  the  answer:  and  if  the  defendant  answer  fully 
wtihoot  taking  it,  the  oourt»  when  the  case  is  brought  to  hearing  on  pleadings  and 
proofB,  may  disregard  it:  Stockton  v.  Williamt,  WaL  Ch.,  120;  except  where  the 
case  made  by  the  bill  is  not  one  of  equitable  cognisance,  in  whidh  case  the  objection 
win  be  fMal  in  any  stage  of  the  case:    Bennett  v,  NichoUt  12  Mich.,  22l 

9)  See  to  the  same  effect  Wright  v.  King,  poet,  12;  Mack  v.  2>o<|f,  po&t,  88S; 
leoberto  V.  Ifilefl,  12  Mich.,  207. 

Bo  if  he  is  ignorant  of  his  defense,  but  this  ignorance  is  connected  with  negli. 
gence,  and  might  have  been  avoided  t^  the  use  of  ordinary  means  to  obtain  the 
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signed  by  Thomas  Palmer  and  John  Howard  as  sureties;  that 
it  was  at  the  time  agreed  between  Barrows  and  Tryon  that  if 
Barrows  should  pay  fifty  dollars  when  the  notes  became  due, 
it  was  to  be  received  in  full  satisfaction  thereof,  and  if  not 
paid  at  that  time,  Barrows  should  pay  the  amount  of  fifty  dol- 
lars with  four  per  cent,  per  month,  from  the  time  the  same 
became  due  ;  that  Tryon  afterwards  became  indebted  to  Bar- 
rows in  the  sum  of  twenty  dollars,  which  Tryon  agreed  to 

indorse  on  the  notes  ;  that  when  the  notes  became  due 
[*2]     Barrows  called  *on  Tryon  several  times  with  the  money 

to  pay  the  notes,  and  he  made  excuses  that  he  could  not 
attend  to  it  then,  saying  a  few  days  would  make  no  difference, 
and  on  one  occasion  said  the  notes  were  at  Judge  Doty's; 
that  Doty  afterwards  told  Barrows  that  he  held  the  notes  and 
that  payment  was  to  be  made  to  him  ;  and  further  told  him 
that  he  took  the  notes  for  the  face  of  them,  and  should  not 
allow  the  twenty  dollars  which  Tryon  had  agreed  to  indorse  ; 
that  Barrows  offered  then  to  pay  the  notes  if  Doty  would 
deduct  the  twenty  dollars,  which  he  refused  to  do  ;  that  Doty 
afterwards  recovered  judgments  on  the  notes  for  the  full 
amount  of  the  face  of  the  same,  and  was  about  to  take  out 
execution. 

The  bill  further  alleged  that  Barrows  had  always  been  ready 
and  willing,  and  still  was  ready  and  willing  to  pay  the  actual 
amount  of  money  loaned,  with  legal  interest  thereon,  and 
prayed  for  an  injunction  to  restrain  the  collection  of  the  judg- 
ments.    A  preliminary  injunction  was  granted  January  2, 1835. 

neoesMij  tnformatioii,  equity  will  not  reltoTs:  Wixom  v.  DavU,  WaL  Ch.,  15;  oom- 
pare  Wdle»  v.  Bank  of  Miehtffant  poti,  808. 

But  if  a  party  is  preTonted  by  frmud  or  aoddent,  or  l^  the  act  of  the  oppoiite 
par^,  from  making  his  defense  at  law,  lie  is  not  precluded  t^  the  judgment  firom 
having  relief  in  equity:    Mack  v,  Dotp,  p09t,  806;  Bvrpe^  v.  Smithy  WaL  Ch.,  887. 

In  Campauv.  Van^  Dyiw,  15  Mioh.,  871,  a  party  who,  with  knowledge  of  all  the 
facta,  delayed  for  over  six  years  to  file  abOl  to  impeach  for  fraud  a  decree  affecting 
the  title  to  land,  was  held  to  have  lost  all  remedy  by  his  laches.  And  In  OcnN|Ni«  «. 
Qodfrtig^  18 Mlch^  S7,it  was  decided  thai  one  haTing  a  statutory  right  to  redeem 
who  failsto  exerdaeit  in  due  time,  can  have  no  relief  afterwards  In  equity. 
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A,  D.  JFhaaeTf  for  defendanty  moved  to  dissolve  the  injano- 
tion  and  to  dismiss  the  bill  for  want  of  equity. 

M,  Chipman,  contra. 

Thx  Chancellor: 

This  bill  cannot  be  sustained,  for  the  usury  was  a  good 
defense  at  law,  and  Tryon,  being  the  agent  who  negotiated  the 
loan,  must  have  known  all  the  facts,  and  might  have  been 
called  as  a  witness. 

The  complainants  have  suffered  judgment  to  be  taken  on  the 
notes  with  a  knowledge  of  all  the  facts,  without  making  their 
defense,  and  they  come  too  late  to  this  court  to  ask  to  be 
relieved  against  those  judgments.  See  Thompson  v,  Berry  <ft 
Van  JBuren,  3  Johns.  Ch.,  394;  Lansing  v,  JEddt/,  1  Johns.  Ch., 
49.  The  injunction  must  be  dissolved  and  the  bill  dis- 
missed, (e) 

Ordered  accordingly. 

(c)  See  Wright  v.  King^  pott,  IS.  The  cue  of  Thompton  v.  Borrp,  cited  sboTe 
by  the  chancellor,  was  afflimed  hy  the  court  of  erron  on  appeal.  In  17  Jobnu.,  488; 
and  was  cited  in  the  court  of  appeals  with  approval  in  SchroeppcU  v.  Coming,  6  N. 
Y.,  114. 
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ThomM  Bowland  v.  Bllis  Doty  and  others. 

S^itw  JurUdUetUm:  Bmmsdp  ai  Unw,  In  genena  where  a  bill  p»yi  relief  wbkk 
caonot  be  had  at  law,  and  to  which  the  oompbUnant  is  entitled,  it  is  snfllcfent  to 
give  the  court  of  ohanoeiy  jnrisdiction.  (a) 

Quitting  tOh  to  kmd.  Under  the  code  of  1888  the  court  of  chanoeiy  has  jorisdio- 
tioci  to  quiet  the  title  of  the  legal  owner  of  the  Und  in  poswiion  of  the  same, 
as  against  any  other  perwrn  setting  ap  a  claim  thereta  (6) 

Tcuf  tttl€ :  TauBpaid.  A  sale  of  bwd  for  taxes  is  whollj  unwarranted  if  the  tax  has 
been  paid,  and  the  deed  given  thereon  will  oonvej  no  title  to  the  purchaser,  (c) 

oVw  title:  Evidence  of  poysieat  of  tax.  The  collector's  return  that  the  tax  has  not 
been  paid  is  such  erldence  only  of  non-payment  as  will  jnstify  the  treasurer  in 
selling;  and  under  the  code  of  1827  the  treasurer's  deed  was  oTidence  only  that 
the  eale  made  by  him  was  regulart  according  to  the  provisions  of  the  statute. 
The  land  owner  might  go  behind  both,  and  show  that  in  fact  the  tax  was  paid 
before  the  return  was  made,  (d)        ^ 

The  bill  in  this  case  set  forth  that  Thomas  Rowland  was,  in 
the  year  1822,  owner  in  fee  simple  of  lot  naraber  59,  in  section 
number  8,  in  the  city  of  Detroit ;  that  he  coutinaed  the  owner 
and  possessor  of  said  lot  up  to  the  time  of  the  filing  of  the 
bill,  and  made  permanent  improvements  on  the  same  to  the 
value  of  $1,000 ;  that  all  the  township  and  county  taxes 
assessed  on  said  lot  had  been  paid  by  him  from  the  year  1822, 
up  to  the  time  of  filing  the  bill;  that  a  few  days  before  the 

(a)  See  note  (a),  p.  1,  ante, 

(6)  This  statute  was  afterwards  amended  so  as  to  entitle  the  owner  of  the  eqmU- 
abU  title  to  file  a  bill  to  quiet  tide.  See  StoOOon  v.  WiUiame,  WaL  Ch.,  ISO;  Same 
Oaae,  on  appeal,  1  Doug.,  546;  Blackwood  v.  Van  Vleet,  11  Mich.,  SS8;  Hwnton  «. 
matt,  11  Mich.,  984;  Fitzhugh  ▼.  Barnard,  13  Mich.,  104;  Skuuduirdv.  Tyler,  19  Mich., 
880;  Moron  v.  Palmer,  13  Mich.,  807;  Tador  v.  Cook,  15  Mich.,  899;  HaU  v.  Kellogg,  IS 
Mich.,  185;  Wooda  v.  Monroe,  17  Mich.,  988;  JSaynor  v.  Lee,  90Mlch.,  884. 

(e)  Followed  la  Johmtone  v.  Soott,  U  Mich.,  989;  Bagnor  v.  Lee,  90  Mich.,  884. 

(d)  The  law  was  afterwards  changed  so  as  to  malce  the  tax  deed  prima  facte 
eridenoe  of  the  reguladty  of  all  proceedings,  and  of  title  in  the  grantee.  See 
aWeg  V  8mith,  9  Mich.,  480;  Amberg  v.  Hogere,  0  Mich.,  889;  Chroeebeek  v.  Seeleg,  18 
Mioh^  899;  Wright  v,  Dunham,  18  Mich.,  414.  As  to  proof  of  irregularities,  see  Laeg 
St.  Davie,  4  Mich.,  140;  Wright  v,  Dunham,  18  Mich.,  414;  Cms  v.  Dean,  10  Mich.,  19. 
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filing  of  the  bill  he  was  informed  for  the  fint  time  that  Peter 
Desnojer,  the  former  treasurer  of  the  county  of  Wayne,  pre- 
tended to  sell  said  lot  on  the  third  day  of  Ootober,  1831,  for  the 
taxes  pretended  to  be  due  thereon  for  the  year  1828,  to  one 
Bofns  Wilson;  that  in  the  year  1833,  David  French  (the  succes- 
sor to  Desnoyer  in  the  office  of  treasurer  of  said  county),  to 
carry  into  effect  such  sale,  executed  a  deed  of  said  lot  to  said 
Wilson,  and  acknowledged  the  same  according  to  law;  that  Wil- 
son conveyed  to  Ellis  Doty,  and  Doty  had  applied  to  Theodore 
Williams,  register  in  the  city  of  Detroit,  to  have  the  deed  from 
French  to  Wilson  recorded. 

The  bill  further  stated,  that  Rowland,  as  evidence  that  he  had 
paid  the  taxes  on  said  lot  for  the  year  1828,  held  in  his 
possession  the  receipt  of  Abraham  O.  Caniff,  ^collector     [*4] 
for  the  township  and  city  of  Detroit,  in  full  thereof;  that 
Rowland,  being  in  possession  of  said  lot,  was  unable  to  divest 
said  Doty  of  his  pretended  title  to  the  same  by  an  action  of 
ejectment,  or  any  other  process  of  law  whatever,  and  he  there- 
fore prayed  that  the  deed  from  French  to  Wilson  might  be 
decreed  to  be  given  up  to  be  cancelled,  as  also  all  pretended 
conveyances  from  Wilson  to  Doty,  and  that  said  Wilson  and 
Doty  assign  all  their  supposed  right  to  said  lot  to  Rowland; 
and  also  prayed  for  an  injunction  to  restrain  Wilson  and  Doty* 
from  incumbering  the  title  to  said  lot,  and  to  restrain  Williams 
from  recording  said  deed. 

The  bill  was  taken  as  confessed  as  against  all  the  defendants 
except  Wilson,  who  answered  and  disclaimed,  and  Doty,  who 
demurred.  A  motion  was  also  made  to  dissolve  the  injunction 
for  want  of  equity: 

A.  D.  thuer,  in  support  of  the  demurrer  and  motion  to  dis- 

* 

solve: 

It  is  urged  by  the  defendant  that  the  injunction  in  this  case 
be  dissolved  for  want  of  equity  in  the  bill,  inasmuch  as  the  com- 
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piainant  has  fall  and  adequate  remedy  at  law,  and  no  ground  is 
suggested  in  the  bill  to  give  this  oourt  jurisdiotion. 

The  legality  or  validity  of  the  treasurer's  deed  is  the  ques- 
tion necessarily  raised  in  this  case.  It  is,  therefore,  properly 
examinable  at  law.  Whether  the  requirements  of  the  act  to 
provide  for  the  assessment  and  collection  of  taxes  have  been 
complied  with,  and  how  far  it  is  necessary  for  the  defendant 
to  show  compliance,  are  questions  depending  upon  the  statute 
(see  Zatcs  of  1827 y  page  877)^  and  to  be  adjudicated  in  an  action 
of  ejectment. 

.Where  a  cause  depends  simply  on  the  solution  of  a  legal  ques- 
tion, the  proper  forum  for  the  determination  of  that  ques- 
tion is  a  court  of  law;  nor  will  this  court  interfere  in  a 
[*6]  ^matter  where  relief  can  be  had  either  by  quo  toarranto 
or  mandamtu:  Attorney-  OenercU  v.  Utiea  Ins,  Co.^  2 
Johns.  Ch.,  376;  20  Yes.,  199. 

W,  Woodbridgej  contra  : 

The  demurrer  concedes  all  the  facts  stated,  consequently  that 
the  proprietor  was  a  resident  proprietor,  and  that  the  property 
was  assessed  as  the  property  of  a  non^edideni^  as  well  as  the 
irregularity  charged. 

The  mode  of  collecting  a  tax  from  a  non-resident  is  variant 
from  that  prescribed  for  a  resident.  In  the  latter  case  the  col- 
lector must  proceed  by  distress  upon  the  personal  property;  in 
the  former  case  the  tax  can  only  be  enforced  by  the  sale  of  the 
land. 

It  is  legally  impoesiNe  that  the  land  of  a  resident  proprietor 
should  be  sold,  and  thus  lost,  if  there  were  personal  property 
upon  which  distress  might  be  made;  and  the  sworn  return  of 
the  collector  is  the  only  evidence  there  could  be  that  there  was 
no  personal  property.  Thus  bringing  this  case  almost  within 
the  very  words  of  the  ease  of  Cox  v.  Chanty  1  Teates,  165,  and 
also  of  Stead  v.  Course^  4  Craqch,  413,  414. 

In  order  to  give  effect  to  a  collector's  deed,  every  minute 
s 
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particular  of  the  statute  must  have  been  shown  to  have  been 
complied  with:     1  Yates^  BOO;   Chip.y  81;  4  Munf.y  434, 

A  collector  has  no  general  authority  to  sell  lands  at  his  <K«- 
cretion;  but  a  special  naked  power  to  sell  in  certain  specified 
events;  and  the  prerequisites  must  precede  the  deed.  The 
validity  of  the  deed  then  finally  depends  upon  matter  in  pais^ 
and  this  matter  muet  be  shown:  Williams  v.  Payton^  i 
Wheat.,  79,  80. 

If  the  lots  are  not  assessed  in  the  name  of  the  true  owner,  for 
example,  the  sale  is  void:  8  Wheat.,  683,  684;  1  Munf,,  423, 
The  lots  must  be  definitely  and  properly  described:  4  Peters, 
362,  363,  364,  or  the  sale  is  void :  Vide  3  Ohio  Pep.,  233, 
234*  111  the  case  of  TTiompson  v.  Gardner,  10  Johns.,  405, 
the  court  say:  **  It  would  be  an  alarming  doctrine  to  say 
that  the  collector  might  sue  immediately  every  person  upon 
his  assessment  roll.  It  would  be  far  more  alarming 
*if  he  could  sell  all  a  man's  farm  without  suit,  at  his  dis*  [*6] 
cretion,  and  without  a  regular  assessment,  advertise- 
ment, etc. 

<<  The  contrary  b  the  law;  even  the  excess  of  Jive  cents  in  the 
whole  amount  of  a  tax  list  vitiates  the  whole  proceedings,  and 
the  collector  is  a  trespasser:  2  Oreenl.,  376.  For  if  the  strict 
rale  of  the  law  be  overleaped,  there  is  no  limit." 

The  Virginia  statute  provides  that  if  the  tax  on  land  remains 
unpaid  three  years,  the  title  thereof  shall  vest  in  the  state.  By 
a  separate  provision  the  collector  is  required  to  distrain,  if 
there  be  personal  property,  and  he  is  required  to  return  to  the 
county  court  a  report,  sworn  to,  of  his  proceedings;  yet  a  sale 
by  the  state  is  utterly  void  unless  the  officer  or  purchaser  prove 
fully  all  the  proceedings — distress,  advertisement,  assessment, 
description,  ownership  and  sale;  otherwise,  says  Judge  Tucker, 
it  would  be  against  the  principle  of  Magna  Charta:  2  Sen. 
mid  Munf.,  328. 

Not  only  is  a  literal  and  exact  compliance  with  the  statutory 
provisions  requisite,  but  the  statute  itself  receives  a  very  stHcl 
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construotion:    9  Oranchy  67;  Parker  v.  BtiUy  8  Wheat.,  682; 
5  Ohio^  869;  4  Munf.,  431. 

The  claim  of  the  defendants  being  thus  bad  at  law,  the  oom- 
plainant  has  a  full  right  to  come  into  chancery  to  have  the 
invalid  deed  canceled,  and  the  doubts  thrown  upon  his  title 
removed  and  that  title  quieted — things  which  a  law  court  can- 
not do. 

This  ease  is  not  distinguishable  from  that  of  Yancy  v.  Hop. 
kinSf  1  Munf.,  419,  426,  428.  The  assessment  was  in  that  case 
found  to  be  irregular,  and  a  canceling  of  the  collector's  deed, 
and  also  a  reconveyance  by  release,  were  decreed.  Nor  can 
this  case  be  distinguished  from  the  case  of  the  Corporation  of 
Washington  v.  iVci^,  8  Wheat,  682.  There  had  in  that  case 
been  an  irregular  assessment,  and  the  city,  lots  had  been  actu- 
ally sold  for  taxes.  Pratt  brought  his  bill  against  the  corpora- 
tion, and  averred  the  irregularity  of  the  assessment  and  pro- 
ceedings, and  prayed  an  injunction.  The  sale  was  declared 
void,  and  the  city  of  Washington  perpetually  enjoined  against 

issuing  a  deed  to  the  purchaser. 
[*7]  *Thi8  case  is  strikingly  similar  in  its  features  to  the 
case  of  JSumett  v.  Cincinnatiy  3  Ohio,  86.  In  that  case, 
likewise,  there  was  an  irregular  assessment,  and  the  tax  not 
being  paid,  the  collector  was  about  proceeding  to  eeil  for  the  tax, 
when  the  complainant  obtained  an  injunction.  The  decree  of 
the  court  was  a  perpetual  injunction  against  the  threatened  sale. 

In  all  these  three  leading  cases  the  point  of  jurisdiction  was 
either  made,  debated  and  overruled,  or  else  made  and  (as  in 
8  Wheat.f  68fS)  given  up  by  counsel.  See  also  6  Ohio,  679;  2 
Paige,  436, 

Ths  Ghanoxllob: 

The  first  question  that  arises  in  this  case  is,  as  to  the  juris- 
diction of  this  court. 

As  a  general  rule,  where  the  bill  prays  relief  to  which  the 
complainant  is  entitled,  and  which  cannot  be  had  at  law,  it  is 
sufficient  to  give  this  court  jurisdiction  of  the  cause. 
s 
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The  bill  in  this  case,  after  stating  that  the  complainant  had 
the  tax  for  which  the  lot  was  sold,  and  being  in  possession, 
was  unable  to  divest  Doty  of  his  pretended  title  to  the  lot  by 
action  of  ejectment,  or  any  other  process  at  law  whatever,  prays 
that  the  deed  from  French  to  Wilson  may  be  delivered  up  to 
be  canceled,  as  also  the  conveyance  from  Wilson  to  Doty.  It 
also  prays  that  Wilson  and  Doty  may  be  compelled  to  assign 
their  claim  to  the  complainant,  and  for  an  injonction  to  restrain 
them  from  incumbering  the  title  to  the  lot,  and  to  restrain  Wil- 
liams from  recording  the  deed  from  French  to  Wilson. 

Is  it  competent  for  this  court  to  afford  any  part  of  the  relief 
prayed?    Most  surely  it  is. 

The  jurisdiction  of  this  court  (exclusive  of  any  statutory 
provision  upon  the  subject)  to  set  aside  deeds  and  other  legal 
instruments  which  are  a  cloud  upon  the  title  to  real  estate,  and 
to  order  them  to  be  delivered  up  to  be  canceled,  is  fully  estab- 
lished: PetU  V,  Sh^mrd,  6  Paige,  403;  Hamilton  v.  Cum- 
mingSy  1  Johns.  Ch.,  517;  Apthorp  v,  Comstocky  2  Paige,  482; 
Oraver  v.  MugeU,  3  Russ.  Ch.,  432;  Ward  v.  Ward^  2  Hayw., 
226;  Leigh  v.  Boerharfa  MmWa^  4  Monr.,  380;  Hamkshaw 
V,  ParkinSy  2  Swanst.,  646;  I  Munf.,  419;  *JBumeU  v.  [*8] 
Corporation  of  Cincinnati,  3  Ohio,  87;  Mitford's  PL, 
87;  and  there  can  be  no  question  that  there  is  sufficient  stated 
in  the  bill  to  bring  the  case  within  the  jurisdiction  of  this 
court. 

But  the  act  to  prescribe  the  mode  of  proceeding  in  chancery, 
of  1833  (Law8  of  Michigan,  868,  8ec.  f^9),  provides  that  ''any 
person  having  the  possession  and  legal  title  to  land  may  insti- 
tute a  suit  against  any  other  person  or  persons  setting  up  a 
claim  thereto ;  and  if  the  claimant  shall  be  able  to  substantiate 
his  title  to  such  land,  the  defendant  shall  be  decreed  to  release 
to  the  complainant  all  claim  thereto,  and  to  pay  the  costs,"  etc., 
and  the  bill  in  thb  case  is  framed  to  come  within  the  provisions 
of  thiB  section. 

The  facts  set  forth  in  the  bill  are  admitted  by  the  demurrer. 


8  CASES  IN  CHANCERY. 
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The  question  then  is,  does  the  treasurer's  deed  to  Wilson 
divest  Rowland  of  his  title,  and  is  Rowland  precluded  by  that 
deed  from  showing  that  the  tax  had  been  paid  for  which  the 
lot  was  sold  ? 

By  the  18  th  section  of  the  ^act  to  provide  for  the  assess- 
ment and  coUeotion  of  township  and  county  taxes  {Laws  of 
1827 J  page  370)  the  tax  is  declared  to  be  a  lien  on  the  land, 
and  if  such  tax  \a  not  paid  within  a  certain  time,  the  treasurer 
is  authorized  to  sell.  The  right  to  sell  is,  therefore,  founded  on 
the  fact  of  the  non-payment  of  the  tax.  If  the  tax  be  paid 
before  the  sale,  that  lien  is  discharged,  and  the  right  to  sell  no 
longer  exists. 

But  it  is  said  the  treasurer's  deed  is  conclusive  upon  this 
point. 

The  14th  section  of  the  act  provides,  'Hhat  the  treasurer 
shall,  at  the  expiration  of  the  said  two  years,  execute  to  the 
purchaser,  his  heirs  or  assigns,  a  conveyance  of  the  lands  so 
sold,  which  conveyance  shall  vest  in  the  person  or  persons  to 
whom  it  shall  be  given  an  abaohUe  estate  in  fee  simple^  subject 
to  all  the  claims  which  the  territory  of  Michigan  shall  have 
thereon,  and  the  said  conveyance  shall  be  conclusive  evi- 
[*9]  dence  *that  the  sale  was  regular  according  to  the  provis- 
ions of  this  act." 

The  conveyance  from  the  treasurer  vests  "  an  absolute  estate 
in  fee  simple"  orUf/  where  the  proceedings  throughout  have 
been  regular.  The  right  to  sell,  being  founded  solely  on  the 
non-payment  of  the  tax,  does  not  and  cannot  exist  whenever 
the  tax  has  been  paid.  A  sale,  therefore,  when  no  tax  is  in 
fact  due,  is  unauthorized,  and  the  treasurer's  deed  on  such  unau- 
thorized sale  conveys  no  estate  or  title  whatever. 

The  return  by  the  collector  that  the  tax  has  not  been  paid  is 
such  evidence  of  non-payment  only  as  to  justify  the  treasurer 
in  selling ;  and  his  conveyance  on  such  sale  is  not  ^^  conclusive 
evidence"  that  all  the  prerequisites  have  been  complied  with, 
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bat  is  only  eanchtsive  evidence  that  the  sale  by  him  wcls  regu- 
UxTy  according  to  the  provisions  of  the  act. 

And  this  was  the  construction  given  to  the  New  York  statute 
(which  was  substantially  the  same  as  ours)  in  the  case  of  Jack- 
eon  9.  MarHe,  18  Johns.,  441. 

Could  the  legislature  have  intended  that  a  party  who  had  per- 
formed all  his  duties  to  the  public,  should  be  deprived  of  his 
property  in  this  way  ?  Was  it  not  intended  to  operate  upon 
those  who  should  not  pay  their  taxes,  and  not  upon  those  who 
have,  and  thus  have  performed  all  their  obligations  ?  The  obli- 
gation is  reciprocal ;  if  the  citizen  performs  his  duties  to  the 
government,  the  government  should  perform  its  duties  to  him. 
Among  the  first  of  these  is  protection  in  his  property ;  it 
should  not  be  taken  from  him  by  the  government  or  its  agents 
without  any  fault  or  omission  of  duty  on  his  part. 

It  is  provided  by  the  statute  of  Ohio,  that  '^  the  deed  made  by 
the  county  auditor,  as  hereinbefore  epec^fied^  shall  be  received 
in  all  courts  sa  prima  facie  evidence  of  a  good  and  valid  title 
in  the  purchaser,''  etc. 

In  the  case  of  the  Leseeee  of  Carlisle  v.  Longworth^  5  Ohio, 
874,  the  supreme  court  say  :  ''  The  legislature  do  not  say  a 
deed  made  by  the  county  auditor  ^  shall  be  received  as  prima 
fade  evidence  of  a  good  and  valid  title,'  but  the  deed^  *ae  here- 
vfAefore  speckled; '  in  other  words,  the  deed  made  by  the 
auditor  *in  pursuance  of  this  act  This  is  the  manifest  [*10] 
intention.  Unless  it  is  made  in  pursuance  of  the  act,  it 
is  made  without  authority,  and  is  void  ;  but  if  made  in  pursu- 
ance of  the  act,  it  is  prima  facie  evidence  of  title."  And  in 
this  case  it  was  held  that  before  the  auditor's  deed  could  be 
received  in  evidence,  it  must  be  shown  that  he  had  authority  to 
make  it. 

In  the  case  of  StecuTs  JSe^re  v.  Course^  4  Cranch,  408,  it  was 
decided  that  it  was  incumbent  on  the  vendee  to  prove  the 
authority  to  eeU. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
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complainant,  if  he  woald  pay  him  the  money  he  had  loaned  Col- 
lins, with  the  interest  and  proper  charges,  that  he,  Hendree, 
woald  deed  said  lots  to  complainant,  yrhich  complainant  agreed 
to  do;  that  complainant  immediately  applied  to  Henry  K.  Avery 
(who  was  deceased  at  the  time  of  filing  the  bill),  cashier  of  the 
Farmers  and  Mechanics'  Bank  of  Michigan,  for  a  loan  to  pay 
Hendree  the  amount  of  his  claim  against  Collins;  that 
[*13]  Avery  agreed  to  loan  complainant  *the  amount  provided 
he  would  pay  a  debt  of  about  $80,  due  the  bank  by  said 
Collins,  which  complainant  agreed  to  do  on  the  sale  of  the  lots. 

The  bill  further  alleged  that  during  the  pendency  of  the  nego- 
tiation and  before  complainant  had  obtained  the  loan  from  the 
bank,  he  had  a  conversation  with  €k>odwin  respecting  the  affairs 
of  Collins  and  the  liabilities  of  Goodwin,  Hale,  King  and  com- 
plainant on  his  own  account,  and  in  such  conversation  complain- 
ant disclosed  to  Goodwin  the  arrangement  he  had  made  for  his 
own  indemnity,  and  stated  that  if  he,  €k>odwin,  and  others  inter- 
ested, would  pay  to  Hendree  the  amount  of  his  claim  and  would 
satisfy  the  claim  of  the  bank  of  $80,  and  would  also  pay  Jerry 
Dean  $60  due  him  by  said  John  Collins,  and  discharged  com- 
plainant from  all  liabilities  on  said  John  Collins'  account,  and 
on  the  sale  of  the  lots,  after  discharging  the  debts  of  said  Col- 
lins for  which  Goodwin,  Hale  and  King  were  responsible,  pay 
over  the  residue  of  the  proceeds  of  said  lots  to  the  wife  of  said 
Collins,  that  complainant  would  relinquish  the  contract  made  by 
him  with  Hendree,  and  permit  the  same  to  enure  to  the  benefit 
of  said  Goodwin,  Hale  and  King. 

That  shortly  after  this  conversation,  Goodwin  informed  com- 
plainant that  he  had  seen  Hale  and  King,  and  that  they  had 
agreed  to  accept  the  proposition  of  complainant,  and  the  con- 
veyance of  the  said  lots  was  to  be  made  to  Goodwin,  Hale  and 
King;  that  on  request  of  complainant  a  deed  of  conveyance  of 
said  lots  was  executed  and  delivered  by  Hendree  to  €k>odwin. 
Hale  and  King;  that  the  complainant,  relying  on  the  good  faith 
of  Goodwin,  Hale  and  King,  did  not  insist  on  the  said  under- 
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standing  and  agreement  being  reduced  to  writing,  or  on  secure 
ity  on  their  part  for  its  fulfillment. 

That  afterwards,  Goodwin  and  Hale  sold  or  disposed  of  their 
interest  in  the  said  lots  to  King,  and  King  sold  the  same  or  a 
part  thereof,  for  about  $3,000,  which  sum,  the  bill  charged,  was 
amply  sufficient  not  only  to  pay  Hendree's  claim,  the  $80  due 
the  bank,  the  $50  to  Dean,  and  the  note  guaranteed  by  King 
and  complainant  to  Kinzie,  but  also  to  pay  and  satisfy  all  the 
demands  against  the  said  John  Collins  for  which  said 
Goodwin,  *Hale  and  King  were  responsible,  and  leave  a  [*14] 
surplus  for  the  wife  of  said  Collins.  The  bill  further 
stated  that  complainant  and  King  were  afterwards  prosecuted 
in  the  circuit  court  of  Wayne  county,  by  said  Kinzie,  for  the 
balance  due  on  the  note  made  to  him  by  Collins  and  guaranteed 
by  King  and  complainant,  and  that  Kinzie  recovered  judgment 
and  issued  execution  thereon,  which  execution  was  paid  by  King. 
That  afterwards,  in  1835,  King  sued  complainant  in  the  circuit 
court  of  Wayne  county  to  recover  one-half  of  the  amount  he 
had  paid  on  the  execution  in  favor  of  Kinzie,  and  obtained 
judgment  against  complainant  for  $147.47  damages,  and 
$15.50  costs,  and  that  execution  had  been  issued  thereon,  and 
was  about  to  be  levied  on  the  property  of  complainant. 

The  bill  prayed  for  an  injunction  to  restrain  King  from  pro- 
ceeding to  collect  any  execution  issued  on  said  judgment,  and 
for  a  discovery,  etc. 

Upon  this  state  of  facts  an  injunction  was  granted  according 
to  the  prayer  of  the  bill,  by  one  of  the  justices  of  the  supreme 
court,  to  stand  until  the  further  order  of  the  court. 

A  motion  was  now  made  by  King  to  dissolve  the  injunction 
and  dismiss  the  bill  for  want  of  equity. 

A.  2>.  Fra9€T^  in  support  of  the  motion: 

The  facts  alleged  in  the  bill  constitute  a  good  defense  to  the 
action  at  law;  and  complainant  shows  l^e  might  have  established 
the  facts  before  a  jury,  but  did  not  do  so. 
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After  a  verdict  or  trial  at  law,  it  Ib  too  late  to  oome  to  this 
oourt  for  discovery  or  relief.  This  court  will  not  afford  relief 
to  a  party  on  the  gronod  that  he  has  lost  his  remedy  at  law. 
He  should  have  applied  for  a  discovery  before  trial:  Lt 
Ouetn  V.  Qouvemeur^  1  Johns.  Gas.,  492, 502;  Dunean  v.  Lycn^ 
3  Johns.  Ch.,  851;  Xansing  v.  Eddy^  1  Johns.  Ch.,  51;  SmUh 
V.  Lawry^  Id.,  320;  Barker  v.  ElkinSj  Id.,  465;  Penny  «.  Jlfor- 
tiny  4  Johns.  Gh.,  576;  5  Peters,  503. 

The  statute  of  frauds  is  a  perfect  bar  to  the  present  bill. 

To  raise  a  trust  by  implication  or  operation  of  law,  an  actual 

payment,  or  actual  loan  of  money,  must  be  shown:     SUere  v. 

Steere^  5   Johns.  Ch.,  1.     To  take  the  case  out  of  the 

[*15]  statute  of  ^frauds,  its  terms  and  conditions  must  be  in 

writing  and  signed  by  the  party  to  be  charged. 

C.  W.  Whipple^  eonira. 

The  Chakgsixob: 

It  is  a  well  established  principle  in  equity,  that  if  a  party  has 
a  defense  at  law,  of  which  he  is  advised  before  the  trial,  and 
neglects  to  make  it,  or  to  apply  to  this  court  for  a  discovery,  if 
necessary  to  the  defense  in  aid  of  the  trial  at  law,  he  is  pre- 
cluded and  cannot  afterwards  have  relief  in  this  court. 

Lord  Hardwicke  says,  it  must  appear  that  the  defendant  was 
ignorant  at  the  time  of  the  trial,  of  the  fact  which  renders  the 
verdict  at  law  contrary  to  equity;  and  even  then  chancery  will 
not  relieve  where  the  defendant  submits  to  try  it  at  law  first, 
where  he  might,  by  a  bill  of  discovery,  have  come  at  the  facts 
by  the  plaintifPs  answer  before  trial  at  law.  See  1  Johns.  Ch,y 
50. 

In  1  Schoales  and  Zefroy^s  BeporUj  201^  Lord  Redesdale 
says:  ^'  I  do  not  know  that  equity  ever  does  interfere  to  grant 
a  trial  of  a  matter  which  has  already  been  discussed  at  law;" 
and  at  the  close  of  the  opinion,  he  says:  ^*  I  think  it  uncon- 
scientious and  vexatious  to  bring  into  a  court  of  equity  a  dis- 
cussion which  might  have  been  had  at  law.** 
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In  the  oourt  of  errors  in  New  York,  in  the  year  1800  (I 
Johns.  Ch.y  4S6),  it  was  decided,  in  a  case  involving  a  large 
amount,  that  where  a  party  in  a  suit  at  law  has  a  knowledge 
of  fraud  or  other  matter  of  defense,  and  neglects  to  make  his 
defense  at  law,  a  court  of  chancery  will  not  interfere. 

In  the  case  of  Mc  Vickar  v.  WolcoUy  4  Johns.,  510,  in  1808, 
Van  Ness,  Spencer,  and  Kent  on  the  hench,  it  was  decided  that 
a  court  of  chancery  will  aid  a  defendant  in  obtaining  a  dich 
covery  before  a  trial,  but  not  afterwards. 

Van  Ness,  J.,  in  giving  his  opinion,  says:  "  Granting  that 
such  answer  would  have  furnished  a  complete  defense,  still  as 
they  omitted  to  take  the  necessary  steps  to  possess  themselves 
of  that  answer  before  the  trial  at  law,  which  they  might, 
and,  if  they  *deemed  it  important,  ought  to  have  pursued,  [*16] 
they  are  now  too  late."  The  other  judges  concurred  in 
the  same  conclusion. 

In  1  Johns,  Ch,y  61^  Chancellor  Kent  says:  '^The  general 
rule  is  that  this  court  will  not  relieve  against  a  judgment  at 
law,  on  the  ground  of  its  being  contrary  to  equity,  unless  the 
defendant  below  was  ignorant  of  the  fact  in  question  pending 
the  suit,  or  it  could  not  have  been  received  as  a  defense.  If  a 
party  will  suffer  judgment  to  pass  against  him  by  neglect,  he 
cannot  have  relief  here  for  a  matter  which  he  might  have 
availed  himself  of  at  law." 

In  ITiompBon  v.  Berry ^  3  Johns.  Ch.,  395,  which  was  a  case 
of  exceeding  hardship,  relief  was  granted  as  to  that  part  of  the 
demand  to  which  no  defense  at  law  could  have  been  made;  but 
the  court  refused  to  interfere  as  to  the  balance,  because  the 
party  had  suffered  judgment  at  law  to  pass  against  him,  with- 
out making  his  defense  or  applying  for  discovery  before  the 
trial. 

In  the  case  of  SmUh  v.  iMwry^  1  Johns.  Ch.,  320,  where  an 
iniquitous  judgment  was  obtained  by  subornation,  the  same 
rule  was  rigorously  adhered  to. 

As  the  same  question  is  involved  in  several  cases  now  pending 
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in  this  oourty  I  have  pnrposely  referred,  briefly,  to  the  leading 
decisions  made  at  different  periods,  both  in  England  and  this 
coantry,  and  by  men  who  are  universally  acknowledged  to  have 
been  the  great  luminaries  in  this  branch  of  jurisprudence. 

When  we  find  such  men  as  Lord  Hardwicke,  Lord  Redes- 
dale,  Van  Ness  and  Kent  concurring  in  the  same  principle,  it 
would  almost  be  presumption  to  question  the  correctness  and 
justice  of  those  principles. 

It  remains  only  to  apply  these  principles  to  the  case  under 
consideration.  It  was  urged  at  the  hearing,  that,  from  differ- 
ence of  parties,  an  insurmountable  difficulty  existed  in  obtain- 
ing the  aid  of  this  court  by  a  discovery  prior  to  the  trial  at  law. 
I  cannot  perceive  any  such  difficulty.  King,  the  party  enjoined 
here,  was  either  a  party  to  the  agreement  to  release  and  indem- 
nify the  complainant  from  all  his  liabilities  to  Collins, 
[*I7]  *and  among  others  the  note  to  Kinzie,  or  he  was  not. 
If  he  was  not  a  party  to  that  agreement  he  is  not  bound 
Uj  it;  and  it  would  be  unjust  and  contrary  to  equity  to  enjoin 
and  inhibit  him  from  the  collection  of  Wright's  proportion  of 
their  joint  liability.  If  King  was  a  party  to  that  contract,  a 
discovery  of  that  fact  might  have  been  obtained  by  a  bill  for 
that  purpose  in  this  court,  and  it  would  have  been  a  perfect 
defense  to  the  action  at  law  by  King  against  the  complainant ; 
nor  can  there  be  a  doubt  that  a  court  of  chancery  would  have 
stayed  proceedings  at  law,  until  an  answer  to  the  bill  for  dis- 
covery could  have  been  obtained.  But,  from  the  case  made  by 
the  bill,  it  would  seem  that  the  complainant  had  a  defense  at 
law,  without  resorting  to  a  court  of  chancery.  According  to 
the  statement  in  the  bill,  €k>odwin  knew  all  the  facts,  and  what 
the  contract  was  ;  and  I  cannot  perceive  on  what  grounds  King 
could  have  objected  to  the  introduction  of  Gk>odwin  as  a  wit- 
ness, on  the  trial  of  the  suit  at  law,  between  King  and  the  com- 
plainant. 

It  occurred  to  me  at  the  hearing,  that  it  was  possible  that  the 
bill  could  be  sustained  on  the  ground  of  the  trust,  as  urged  in 
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the  argoxnent ;  but,  upon  farther  examination,  and  on  the 
authority  of  the  case  in  6  Johns,  Ch.^  1, 1  am  satisfied  that  it  can- 
not. 

To  raise  a  trust  by  implication  there  most  be  an  actual  pay- 
ment of  money ;  and  to  take  the  case  out  of  the  statute  of 
frauds,  the  terms  and  conditions  of  the  trust  must  be  in  writ- 
ing, under  the  hand  of  the  party  to  be  charged.  There  may  be 
other  special  circumstances  where  courts  have  declared  a  trust, 
none  of  which  exist  here. 

Upon  the  whole,  I  am  of  the  opinion  that  the  injunction  can- 
not be  sustained,  but  must  be  dissolved. 

Injunction  dissolved. 
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Bgiitiilf  praetiM:  Contempt:  brtgyiaarity,  ▲  def endaiit  in  coatempe  cumol  aiovv 
to  Mt  Mlda  prooeedlocs;  bat  where  there  iamerelj  a  Caihire  on  his  part  to  ooa- 
plj  with  the  proTlsione  of  nn  interiocutorj  order,  ha  may  more  to  dtadiarta  the 
order  for  irreculaiitj. 

Married  loowian:  Prochein  ami,  A  bill  by  a  married  woman  against  her  hnabaad 
must  be  filed  by  prochein  ami.  (a) 

WtiUtif  praetiee:  Proeeee,  ▲  subpcena  is  the  first  process.  It  is  irrspilar  to  have 
injoaotion  and  ne  eaeat  iisaed  and  serred  before  the  issue  of  subpoNia. 

AUmamiy:  JwrieiietUm.  ▲  oourt  of  chaaoery  has  no  jnrisdictlon  of  a  ease  wliere 
tha  bill  is  filed  for  alimony  merely,  (b) 

The  bill  in  this  case  was  filed  May  81,  1836,  in  the  supreme 
court  of  the  temtory  of  Michigan,  in  chancery  sitting,  and  set 
forth  that  the  complainant  came  into  the  territory  of  Michigan 
in  the  year  1834,  and  had  resided  in  said  territory  ever  since; 
that  in  the  month  of  January  following,  being  then  of  the  age 
of  twenty  years,  she  was  married  to  the  defendant,  who  was 
then  twenty-six  years  of  age,  or  thereabouts  ;  that  soon  after 
the  marriage,  and  within  one  month,  the  defendant  evinced 
angry  feelings  towards  her,  and  abused  and  ill-treated  her,  and 
frequently  resorted  to  acts  of  violence  upon  her  person;  that  in 
the  month  of  November,  1836,  complainant  was  confined  and 
delivered  of  a  child,  which  the  defendant  also  ill-treated;  that 
this  conduct  was  frequently  repeated  ;  and  particularly  in  the 
month  of  April,  1886,  he  had  treated  the  child  with  great  cru- 
elty, and  had  beat  with  great  violence  and  inhumanly  treated 
the  complainant,  and  used  the  most  violent  threats  toward  her, 
and  soon  after  abandoned  her,  and  went  from  Port  Huron,  in 


(a)  As  to  mode  of  appointment^  sea  JfartiUun  «.  JforUkun,  4  Mich.,  SOft.   The 
necessity  for  the  appointment  is  now  dispensed  with  by  statate :    Oomp,  L.  1857. 


(6)  As  to  grantlaf  alimony  in  dlToroe  easss  where  the  dHoroa  is  denied,  see 
dmw  V,  Chaff— ^  15  Kloh.,  184;  Oosiper  «.  Cboper,  17  Mioh^  SOS;  JNakop  «.  Biahop, 
17  Mich.,  ni. 
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the  county  of  St.  Clair,  where  he  then  resided,  to  the  city  of 
Detroit,  and  had  not  since  returned  to  her. 

The  hill  further  set  forth,  that  hy  reason  of  the  shortness  of 
her  residence  in  the  territory,  she  was  unable  to  avail 
herself  *of  the  statutory  provision  enabling  persons  res-  [*20] 
ident  three  years  in  the  territory  to  procure  divorces  for 
the  cause  of  cruel  treatment,  and  that  complainant  had  no 
means  of  support  for  herself  and  child  (who  was  then  aged  six 
months),  nor  for  their  clothing,  or  to  pay  counsel  fees,  and  that 
the  defendant  had  adequate  means  for  that  purpose;  that 
defendant  had  been  applied  to  on  behalf  of  complainant  to 
make  some  provision  or  allowance  for  the  purposes  aforesaid, 
and  also  for  the  education  of  the  child,  which  he  had  refused 
to  do. 

The  bill  also  set  forth  that  defendant  had  declared  his  inten- 
tion to  leave  this  country  and  go  to  Europe  to  reside,  as  soon 
as  he  could  raise  sufficient  money  to  enable  him  to  do  so  ;  and 
that  he  was  then  actually  arranging  his  affairs  for  that  pur- 
pose, and  had  threatened  to  take  from  her  the  child  and  carry 
it  away  with  him. 

The  bill  prayed  that  defendant  be  restrained  by  in j auction 
from  molesting  the  retreat  and  invading  the  retirement  and 
privacy  of  complainant,  or  in  any  way  intermeddling  with  her, 
and  that  defendant  might  be  restrained  from  taking  away  from 
complainant  the  custody  and  care  of  the  child,  or  interfering 
with  her  management  of  the  same,  and  that  she  might  have 
the  sole  and  absolute  custody,  care  and  management  of  the 
child  ;  and  that  defendant  be  decreed  to  maintain  and  support 
complainant  and  the  child,  and  to  pay  such  allowance  weekly 
as  should  be  found  suitable  and  adequate  for  the  maintenance 
and  clothing  of  complainant,  and  also  for  the  clothing,  mainte- 
nance and  education  of  the  child,  and  that  the  regular  payment 
thereof  be  secured  ;  and  for  such  reasonable  sum  to  enable 
complainant  to  prosecute  her  suit  as  to  the  court  should  seem 
proper. 
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It  ftlso  prayed  for  a  writ  of  ne  execU  to  restrain  defendant 
from  departing  the  territory,  and  for  a  subpcBnay  in  the  osnal 
fonn. 

A  writ  of  ne  exeaij  directing  security  to  be  given  in  the  snm 
of  $5y000,  and  also  the  writ  of  injunction  prayed,  were  allowed 
by  the  Hon.  George  Morell,  one  of  the  justices  of  the  supreme 

court. 
[*21]       *The  injunction  and  ne  exeat  were  served  on  the 
defendant  June  6,  1886. 

At  the  same  term,  June  20,  Woodbridge  and  Backus  filed  the 
following  motion  : 

Woodbridge  and  Backus  move  that  the  injunction  in  the 
premises  issued  be  dissolved,  and  that  said  writ  be  set  aside, 
and  for  reasons  show  to  the  court  here,  the  following,  to  wit: 

1.  For  that  the  same  is  irregular. 

2.  For  that  the  same  is  not  sanctioned  by  any  equity  in  the 
bill  of  complaint  contained. 

3.  For  that  no  bill  of  complaint  is  regularly  filed  or  exhibited 
in  the  premises. 

4.  For. that  the  case  made  thereby  is  disapproved  by  affida- 
vits. 

5.  For  that  the  subject  matter  of  said  writ  is  not  an  appro- 
priate nor  legal  subject  for  a  writ  of  injunction. 

6.  For  that  the  same  issued  without  subpcsna  and  improvi- 
dently. 

They  also  move  that  the  ne  exeat  in  said  cause  issued  be  dia- 
charged,  and  the  same  writ  be  set  aside  : 

1.  For  that  the  same  issued  improvidently  and  irregularly. 

2.  For  that  no  definite  sum  of  money  is  therein,  nor  in  said 
bill,  shown  to  be  due,  nor  at  hazard,  either  at  law  or  in  equity. 

3.  For  that  this  honorable  court  has  not  jurisdiction  of  matri- 
monial causes,  except  for  the  purpose  of  granting  divorce;  and 
said  bill  neither  presenting  a  case  nor  containing  a  prayer  for 
■uch  divorce,  though  the  same  purports  to  be  a 
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causey  the  subject  matter  of  said  writ,  and  the  aid  songht  to 
be  obtained  thereby,  are  illegal  agd  incompetent. 

4.  For  that  said  writ  is  not  accompanied  by  a  subpcsna  to 
answer. 

5.  For  that  no  bill  of  complaint  by  a  competent  party  is  regu- 
larly filed  in  the  premises. 

6.  For  that  the  case  presented  therein  is  disproved  by  affid  av it. 
They  also  move  that  the  bill  of  complaint  in  the  premises, 

exhibited  and  filed,  be  dismissed  : 

*].  For  that  the  said  bill  is  exhibited  and  filed  by  Emily  [*22] 
Peltier  alone,  whereas  it  appears  by  the  showing  thereof 
that  said  Emily  is  9k  feme  eoverty  and  in  no  wise  competent  in 
the  law  to  file  said  bill,  except  in  the  name  of  her  prochein  ami. 

2.  For  that  this  honorable  court  has  no  jurisdiction  of  the  sub- 
ject matter  of  said  bill,  and  that  no  subpcBna  ad  re^ondendum 
has  been  served  thereupon. 

At  the  same  term,  June  29,  the  supreme  court  granted  an 
order  that  the  defendant  forthwith  pay  into  the  hands  of  the 
register  of  the  court,  for  the  use  of  the  complainant,  the  sum  of 
$40,  in  order  to  enable  her  to  defray  the  expenses  in  the  pros- 
ecution of  this  suit ;  and  also  that  defendant  pay  every  week, 
from  that  day,  into  the  hands  of  the  register  of  the  court,  for  the 
use,  support  and  maintenance  of  complainant,  the  sum  of  $4, 
until  the  further  order  of  the  court. 

A  certified  copy  of  said  order,  together  with  a  subpcBna  to 
answer  the  bill  of  complaint,  were  served  on  defendant  July 
27,  1886. 

On  the  organiaation  of  the  state  government,  this  cause, 
among  others  pending  on  the  chancery  side  of  the  supreme  court 
of  the  territory,  was  transferred  to  the  court  of  chancery  estab- 
lished under  the  state  government,  and  was  continued  by  con- 
sent of  parties  until  the  February  term  of  the  court  of  chancery, 
when  Woodbridge  renewed  the  motion  to  dissolve  the  injunction 
and  set  aside  the  writ;  and  that  the  ne  exeat  be  discharged  and 
the  writ  set  aside;  and  that  the  bill  be  dismissed  for  irregular- 
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ity  and  want  of  jnrisdiotion ;  and  also  moved  that  the  order  made 
June  29yl836,  be  discharged,  vacated  and  rescinded,  on  the 
ground  that  the  same  was  made  unadvisedly,  improvidently  and 
exparte. 

At  the  same  term,  A.  D.  Fraser,  solicitor  for  complainant, 
on  filing  the  affidavit  of  John  Winder  (who  was  on  the  29th  day 
of  June,  1836,  register  of  the  supreme  court  of  the  territory, 
and  now  register  of  the  court  of  chancery)  that  the  order  made 
June  29,  1836,  by  the  supreme  court,  had  not  been  complied 
with,  and  that  no  money  had  been  paid  into  his  hands  by 
defendant  for  the  use  of  complainant,  to  defray  the 
[*23]  ^expenses  of  this  suit  or  for  alimony,  moved  that  defend- 
ant be  committed  for  a  contempt  of  court,  for  not  com- 
plying with  the  order. 

Both  motions  came  on  to  be  heard  at  the  same  tima 

Wm.  Woodbridge^  solicitor  for  defendant: 

Woodbridge  moves  to  dissolve  injunction,  discharge  neexwit^ 
and  dismiss  the  bill  for  irregularity  and  want  of  jurisdiction, 
and  resists  the  motion  of  complainant  for  the  same  reasons; 
and  he  insists  that  no  bill  and  no  parties  are  regularly  here^  and 
therefore  it  is  not  competent  to.  make  an  allowance. 

1.  It  is  not  competent  for  %feme  covert  to  file  a  bill  in  her 
ovm  name.  If  the  bill  be  against  her  husband,  she  must  sue  by 
her  prochein  ami.  This  is  a  rule  so  perfectly  established  and 
so  familiarly  known,  that  no  authority  can  be  necessary  to  sup- 
port it.  If  an  application  for  a  divorce  can  be  sustained  in  the 
name  of  a  married  woman  (without  ^prochein  ami)^  it  is  because 
of  an  express  provision  of  the  stcUute  in  that  regard.  This  is 
not  an  application  for  a  divorce.  See  Wood  v.  Wood,  2  Paige, 
467;  Mitford,  163;  Cooper y  28 y  163;  Clancy  on  the  Rights  of 
Married  Womeny  368;  2  Kent^  137. 

2.  It  is  irregular  to  cause  any  action  upon  a  bill,  even  to  issue 
injunction,  unless  simultaneously  there  be  a  subpoena  to  answer; 
and  can  such  an  order  pass  without  an  appearance  ?   See  Parker 
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V.  WilUamB,  4  Paige,  439;  Attorney/' General  v.  Nichols  16  Veg., 
338;  EdeD,  35;  Mllows  v.  FeUows^  4  Johns.  Ch.,  25;  Eden,  232. 

3.  This  court  has  no  jurisdiction  of  the  subject  matter  of  the 
bilL  The  essential  scope  of  the  bill  is  to  obtain  a  euppHcavUikuA, 
alimony.  Now,  as  to  a  supplioavit^SL  court  of  chancery  can- 
not exercise  jurisdiction  of  it,  at  least,  unless  that  *mat-  [*24] 
ter  arise  incidentally  in  the  course  of  the  exercise  of 
another  and  a  principal  object  of  the  suit:  Codd  v.  Coddj  2 
Johns.  Ch.,  141. 

For  the  rest,  the  judicial  officers  of  the  law  in  the  territory 
are  abundantly  competent,  in  the  ordinary  administration  of 
the  law,  to  furnish  all  the  relief  and  protection  necessary: 
Coddv.  Coddf  2  Johns.  Ch.,  141;  Head  v.  Heady  3  Atk.,  550. 

Of  alimony  this  court  can  have  no  jurisdiction,  except  so 
far  as  incident  to  the  power  of  granting  a  divorce:  Lewie  v. 
ZeufiBy  3  Johns.  Ch.,  519;  Mix  v,  Mix^  1  Johns.  Ch.,  108; 
1  JFbnd.,  96;  Head  v.  Head,  3  Atk.,  547;  2  Chit.  Pro.,  ^SJf^^ 
Jfit-^S;  1  Mad.,  SOS-7,  note. 

Or  unless  it  be  applied  for  upon  the  footing  of  an  agreement 
of  separation,  and  allowance ~ of  separate  maintenance  duly 
entered  into,  and  even  then  it  would  be  exceedingly  doubtful, 
unless  some  third  person  had  acquired  an  interest,  or  the  agree- 
ment had  been  entered  into  with  some  third  person:  HvUock 
V.  MenzieSj  4  Yes.,  799;  or  where  it  is  claimed  to  accrue  from  a 
trust  fund  which  chancery  can  only  touch;  and,  as  a  general  rule, 
chancery  has  no  jurisdiction  in  matrimonial  cases:  Legard  v. 
Johneon,  3  Yes.,  351. 

Chancery  has  never  established  a  separation,  except  in  pur- 
suance of  a  previous  agreement,  and  with  great  reluctance  even 
then:  1  Mad.^  806-1.  Nor,  of  course,  does  it  grant  alimony 
as  a  principal  object  of  relief. 

4,  But  if  alimony  were  regularly  claimed,  as  a  measure  of 
relief,  purely  incidental  to  some  other  principal  prayer,  still  the 
party  petitioning  for  it  should  apply  in  due  form.  How  can 
the  court  regulate  the  amount  ?    Suppose  the  defendant  were 
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insolyent !  Suppose  worth  $50,000  per  annum  I  Would  the 
rate  of  allowance  be  the  same  ?  If  the  application  were  secunr 
dum  artem^  the  party  would  file  a  petition,  give  notice  of  it, 
and  file  also  an  ^*  allegation  of  faculties."  This  allegation  of 
faculties,  being  answered  by  respondent  under  oath,  would 
exhibit  a  true  state  of  his  funds  and  capacity  to  pay.  Nor 
[*25]  will  counsel  fees  be  allowed  by  the  court  where  *there  is 
jurisdiction,  except  ex  neceasiUOe:    3  Johns,  Ch.^  519. 

5.  The  bill  is  not,  in  contemplation  oflaw^  sworn  to  at  alL 
A  wife  cannot  be  allowed  her  oath  against  her  husband,  in  any 
case,  as  a  general  rule,  except  where  she  swears  articles  of  the 
peace  against  him,  or  where  personal  violence  is  committed 
upon  her;  and  therefore  neither  injunction,  ne  exeat  nor  sup- 
pHeavit  are  regular:     Sedgwick  v.  Watkins,  1  Ves.,  49. 

But  it  is  anticipated  that  the  court  will  consider  the  motion 
to  dissolve  the  injunction,  discharge  the  ne  exeat^  and  dismiss 
the  bill  at  the  same  time,  and  for  the  reasons  on  file,  as  the  con- 
sideration of  the  whole  matter  involved  in  this  motion  is  almost 
necessarily  involved  in  the  motion  submitted  by  complainant. 
Writs  of  ne  exeaty  affecting  the  rights  of  personal  liberty,  are 
never  granted  except  reluctantly:  Woodward  v.  JSehatzelly  3 
Johns.  Gh.,  412.  Never,  except  a  specific  sum  appear  mani- 
festly due,  and  in  imminent  danger  of  loss  unless  it  be  allowed, 
and  which  courts  of  law  are  incompetent  to  save:  £  War.  Cha.^ 
161;  1  Ves,,  49^  94;  2  Atk.,  210.  Here  no  sum  has  been  de- 
creed or  sworn  to.  If  there  rest  any  liability  on  the  part  of 
the  husband  to  pay  for  the  support  of  the  wife,  it  is  a  liability 
at  law;  let  him  be  sued  for  it. 

The  injunction  is  equally  untenable.  The  bill  is  irregularly 
filed.  It  is  as  if  there  were  no  bill,  for  (unless  perhaps  for 
divorce,  and  this  is  not)  the  wife  cannot  file  her  bill  without 
her  prochein  ami,  and  the  injunction  must  be  dissolved,  for 
there  is  no  subpcsna  to  answer.  The  subject  matter  and  scope 
of  the  injunction  is  without  precedent  and  illegal.  The  com- 
plainant me<i9it  to  pray  for  and  obtain  a  supf^icavit,  not  an 
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iojunotion.  Bat  it  is  by  atattiet  that  in  England  the  chancellor 
exercises  this  power,  and,  I  apprehend,  never,  even  there,  except 
in  a  manner  incidental  to  the  main  object  of  the  suit.  Such  an 
injunction  interferes  with  the  marital  rights  and  duties  of  the 
husband  in  a  way  not  to  be  tolerated.  But  if  life  were  in 
danger,  a  justice  of  the  peace  would  bind  the  party  to 
his  good  ^behavior,  leaving  the  wife  where  the  law  leaves  [*26] 
her,  in  the  custody  and  under  the  protection  of  the  hus- 
band. 

The  bill  should  be  dismissed,  because  the  court  has  no  juris- 
diction of  itQ  subject  matter. 

Alexander  2>.  M^aser,  for  complainant: 

The  complainant  contends  that  the  general  rule  is,  that  the 
party  must  dear  his  contempt'bef ore  he  can  be  heard:  Vowles 
9.  Youngs,y  9  Yes.,  173;  Hewitt  v.  McCurtney^  13  Id.,  560;  Anon., 
16  Id.,  174. 

On  a  question  whether  the  defendant  could,  before  his  con- 
tempt was  cleared,  though  he  offered  to  pay  all  the  plaintiff's 
demand,  ordered  that  he  should  bring  before  the  master, 
principal,  interest  and  cost,  and  then  be  at  liberty  to  move  to 
dbcharge  sequestration:  Lord  Wenman  v»  Osbaldiston^  2 
Brown  P.  C,  142, 

Though  an  injunction  be  irregularly  obtained,  it  must  be 
obeyed  or  the  party  is  in  contempt:  Woodward  v.  King^  2 
Ch.  Ca.,  203,  127;  Partington  v.  Booths  3  Meriv.,  148. 

Alimony  has  been  decreed  to  a  wife  without  a  divorce, 
where  she  was  compelled  to  leave  the  husband  from  ill  usage, 
although  she  had  not  been  beat  or  turned  away:  Rhame  v. 
JihamSy  1  McCord  Ch.,  206;  Thomberry  v.  Thor^iberry^  2  J.  J. 
Marshall,  324;  Denton  v.  Denton,  1  Johns.  Ch.,  364;  Hewitt  v. 
Hewitt,  Bland  Ch.,  101;  Jelineau  v.  Jelineau,  2  Dessaus.,  46; 
and  if  there  be  no  precedent  the  court  will  make  one :  Devall 
V.  Devail,  4  Dessaus.,  79;  Anon.,  Id.,  94;  Taylor  v.  Taylor,  Id., 
167;  Id.,  183. 
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The  ooart  of  chancery  has  jarisdiction  in  all  cases  of  alimony, 
and  defendant  will  be  committed  until  he  comply  with  the 
decree:  PureeU  v.  Purcell,  4  Hen.  and  Munf.,  607;  Id.,  615; 
Id.,  617;  Id.,  620;  Anon,y  1  Hayne,  347. 

Courts  of  chancery,  in  the  United  States,  have  anthority  to 
decree  alimony  independent  of  any  legislative  enactment;  tem- 
porary alimony,  and  money  to  carry  on  the  suit,  is  a  matter  of 
coarse:  HsMi  v.  Hahli,  2  Litt.,  337;  BtUler  v.  Btdtier, 
[♦27]  ^4  Id.,  202;  Wright  v.  Wright,  1  Edw.,  62;  Smith  v. 
Smith,  Id.,  266;  Saf\fard  v.  Sanford,  Id.,  817. 

An  injunction  was  appropriate  to  prevent  intercourse  or 
molestation  on  the  part  of  the  husband:  Warter  v,  Yorke^  19 
Vesey,  464. 

It  is  competent  for  a  feme  covert  to  institute  suit  without  a 
prochein  ami/  and  the  affidavit  of  the  wife  may  be  received 
against  the  husband,  and  will  authorize  the  granting  of  an  in- 
junction and  ne  exeat:  Kirby  «•  Kirby^  1  Paige,  261;  Pyle  v. 
Cravens,  4  Litt.,  18. 

Woodbridge  in  reply: 

It  is  admitted  that  when  a  contempt  is  *^  fixed  "  upon  one,  he 
cannot,  in  general,  move  until  the  contempt  '^  is  purged." 

But  even  this  rule  applies  rather  to  appeals  to  the  '^  discre- 
tion ^ — that  is,  to  the  favor  of  the  court,  and  does  not  and  cart' 
not  preclude  the  enforcement  of  mere  right:  Johnson  v.  Pinney, 
1  Paige,  646;  9  Wheat.,  868.  The  nullity  of  an  order,  etc., 
may  be  always  shown. 

But  in  this  case  there  is  no  contempt  Jlxed.  At  the  first  prac- 
ticable moment,  the  motion  is  made  to  set  aside  the  order  for 
irregularity,  etc.,  and  before  any  movement  of  complainant 

But  to  this  moment  nothing  under  that  order  is  done  by 
complainant  to  bring  us  in  contempt.  An  order  or  a  decree 
(and  they  both  stand  upon  the  same  footing)  to  pay  money,  is 
to  be  enforced  by  ^*  execution,"  and  in  that  way  only.  And 
especially  where  the  order  is  to  pay  money,  the  course  is  by 
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execQtion:    ^  Mad.,  new  ed.y  Ji02-i;  8  Ves.,  381;  f^  Mad.y  old 
ed.y  305. 

And  nntil  complainant  move,  by  execution  apon  the  order 
against  us,  it  cannot  be  enforced.  In  New  York  there  is  an  ex- 
press statutory  provision  for  the  enforcement  of  orders,  etc.,  by 
serving  ccpieSy  but  toe  have  no  such  statutory  provision. 

^Another  matter  is  worthy  of  note:  that  is,  that  [*28] 
Wtnder*8  affidavit  was  not  filed  until  this  term.  And  if 
our  situation  in  this  regard  brings  us  within  the  rule  alluded 
to,  then  anj/  suggestion  of  contempt,  without  affidavit,  will  at 
any  time  be  found  to  be  a  sufficient  apology  for  suppressing  all 
claim  of  legal  and  constitutional  right.  But  if  the  party  were 
technically  in  contempt,  still  it  is  competent  to  set  aside  the 
order  which  is  rendered  against  him  for  irregularity,  even — 
much  more  for  nullity:  Ghreen  v.  Green,  2  Sim.,  394;  JenkUis 
V.  Wild,  2  Paige,  394. 

And  this  doctrine  is  practically  supported  by  the  numerous 
New  York  cases.  For  in  all  of  them,  perhaps — ^in  most  of  them, 
certainly — ^laborious  investigations  are  gone  into  to  show  the 
regularity  of  the  proceedings,  or  the  contrary,  and  all  clearly 
supporting  the  proposition  that  where  the  irregularity  is  so 
glaring  as  to  amount  to  nullity,  this  fact  may  be  shown:  JERg- 
bie  V.  Edgarton^  3  Paige,  253;  Sanford  v.  Brown,  4  Paige, 
860;  Sullivan  v.  Judah,  Id.,  444;  Osgood  v.  Johnson,  3  Paige, 
195;  PeopiU  «.  Spcdding,  2  Paige,  329.  And  these,  apparently, 
contain  the  most  unfavorable  aspect,  as  against  us,  which  the 
doctrine  will  bear.  And  the  mere  failure  to  comply  with  an 
interlocutory  order,  does  not  of  itself  place  the  party  in  con- 
tempt, nor  preclude  him  from  showing  its  irregularity:  J3^U 
V.  Bissell,  Mose.  B.,  259;  1  How.  Pra.,  369. 

Ths   Ghaitobixob: 

These    are  cross  motions,  and    must  necessarily  both  be 
considered  at  the  same  time. 
When  a  defendant  is  in  contempt,  he  cannot  move  to  set 
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aside  proceedings;  but  when  there  is  merely  a  fiulare  on  his 
part  to  comply  with  the  requisitions  of  an  interlocutory  order, 
he  may  move  to  discharge  the  order  for  irregularity:  MUl  v* 
JBisselly  Mose.  R.,  259. 

Here  no  contempt  is  fixed,  and  the  defendant  moves  to  set 
aside  the  order  at  the  earliest  opportunity.  Orders  of  this 
kind  are  usually  enforced  by  execution,  and  a  mere  failure  to 
comply  with  the  requisitions  of  such  an  order,  is  not 
[*29]  such  a  ^contempt  as  will  preclude  the  party  from  moving 
to  discharge  the  order  and  set  aside  the  proceedings  for 
irregularity. 

The  proceedings  in  this  case  seem  to  have  been  irregular 
throughout.  The  bill  was  filed  by  a  /erne  covert  without  pro- 
cKein  ami,  and  was,  therefore,  improperly  before  the  court: 
Wood  V.  Woody  2  Paige,  454;  Same  Case,  on  appeal,  8  Wend., 
357 ;  Mitford,  153;  Cooper,  163. 

The  injunction  and  ne  exeat  were  issued  May  81,  1886, 
returnable  on  the  first  Monday  of  June  following,  and  were 
served  June  6,  1836.  The  subpoBna  was  not  issued  until  the 
second  day  of  July,  1836.  This  was  clearly  irregular:  Parker 
V,  WiUiame^  4  Paige,  439  ;  Attorney^  General  v.  Nickel^  16 
Ves.,  338. 

The  next  question  which  arises  is  as  to  the  jurisdiction  of 
the  court. 

The  bill  in  this  case  is  filed,  not  for  a  divorce^  but  for  oH" 
tnony  merely. 

It  appears  from  the  authorities  cited  by  the  counsel  for  the 
complainant,  that  the  courts  of  South  Carolina  have  entertained 
bills  of  this  kind  ;  but  they  have  usually  beeft  to  carry  into 
effect  some  marriage  contract,  or  where  a  trust  property  was 
involved.  I  can  find  no  other  case  where  the  jurisdiction  has 
been  sustained  when  the  question  has  been  raised.  In  the  case 
of  Hewitt  V.  Hewitt^  1  Bland,  101,  the  jurisdiction  was  not 
questioned,  the  facts  were  admitted,  and  the  whole  matter  was 
submitted  to  the  court.    The  cases  referred  to  in  the  note  to 
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that  case  are  too  indefinite  to  entitle  them  to  any  weight  as 
authority. 

The  whole  cnrrent  of  authorities  goes  to  show  that  courts 
of  chancery  have  never  entertained  jurisdiction  in  cases  of  this 
kind,  except  in  aid  of  some  other  court,  or  to  carry  into  effect 
a  marriage  contract,  or  in  the  execution  of  a  trust:  Pearne  v. 
Lisle,  Ambler,  75;  Perry  v.  Perry,  2  Paige,  601. 

In  England,  when  the  court  of  chancery  succeeded  to  the 
jurisdiction  of  the  spiritual  courts  during  the  usurpation,  it 
entertained  suits  of  this  kind,  but  not  since  the  restora- 
tion.   See  ^Head  v.  Sead,  3  Atk.,  551 ;   Watkyns  v.   [*dO] 
WatJeyns,  2  Atk.,  98 ;  Ibnb.  Eq.,  98,  note  n. 

In  the  case  of  Codd  v.  Codd,  2  Johns.  Ch.,  141,  the  bill 
prayed  for  a  writ  of  supplicavit  to  protect  the  person  of  the 
petitioner,  and  her  property  and  children,  from  insult  and 
injury,  pending  the  suit,  and  Chancellor  Kent  refused  the  writ, 
saying,  ^*  Why  should  not  the  party  apply  to  a  justice  of  the 
peace  to  bind  the  other  to  good  behavior  ?" 

The  cases  cited  in  Dessattssure*s  equity  reports  of  South 
Carolina,  seem  to  be  a  departure  from  principle,  and  cannot, 
therefore,  be  regarded  as  authority  in  this  case.  If  it  is 
intended  that  courts  of  chancery  should  take  jurisdiction  of 
this  class  of  cases,  that  jurisdiction  must  be  given  by  law.  I 
am  satisfied  that,  exclusive  of  any  statutory  provision  upon 
the  subject,  this  court  has  no  jurisdiction  to  entertain  proceed- 
ings of  this  kind. 

The  orders  must  be  discharged  and  the  bill  dismissed. 
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Jonathan  Burtoh  v.  Hannah  Hogge  and  others. 

Taking  depotttimu:  Agent  of  partg  acting  in  obtence  of  oommteioiMr.  Wbare  tfae 
a^ent  or  attorn^j  of  the  complainant  examined  wltne— co  and  wrote  their 
depoeitiona,  and  the  oommlasioner  before  whom  th^  were  taken  was  aheent 
from  the  room  aeveral  tlmea  dnrini:  the  examination,  and  the  defendant  did 
not  appear  and  croaa-examlne  the  witneaaes,  the  proceedings  were  held  to  be 
irregiilar,  and  the  depoaltiona  were  suppreaaed.  (a) 

BrreguiariHeM  or  unfaimeaB  in  taking  depoHtion»  will.  It  aeema,  be  taken  notioe  of 
by  ooorta  of  eqoitj  in  any  atage  of  the  proceedings  in  tbecaoae  before  hearing. 

Parol  agreement  to  convey  lande:  Specifie  performance.  Where  under  a  parol 
agreement  to  oonray  land  the  purchaae  money  had  been  paid,  poaaeasioii 
taken  and  Taloable  improTementa  made,  theae  acta  of  part  perf ormanoe  were 
held  to  be  auffldent  to  take  the  caae  out  of  the  atatute  of  f  rauda,  and  to  entitle 
the  purchaaer  to  a  decree  for  speciflc  performance,  (b) 

Inadequacy  of  price,  effect  of  on  tpec(fie  performance.  Inadequacy  of  price,  where 
it  is  4F%roaa  and  palpable  aa  of  itaelf  to  appear  evidence  of  actual  fraud,  may 
be  auffldent  to  induce  the  court  to  atay  the  exerciae  of  ita  diacretionaiy  power 
to  enforce  a  apecific  performance,  and  leave  a  party  to  ita  remedy  at  law;  but 
inadequacy  of  price  merely,  without  being  such  as  to  prove  fraud  oonduaiTely, 
is  not  a  good  objection  to  speeillc  perf  ormanoe.  (c) 

The  bill  in  this  ease  was  filed  for  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate. 

The  bill  charged  that  Robert  Hogge,  the  husband  of  defend* 
ant  Hannah  Hogge  (who  is  now  dead),  in  May,  1832,  was  seized 
and  possessed  of  an  undivided  interest,  to  the  extent  of  seven 
and  a  half  acres,  in  a  certain  tract  of  ninety-one  acres,  situated 


(a)  It  is  Improper  for  a  maater  In  chancery  to  perf onn  any  offleial  act  aa  master 
in  a  oauae  in  whidi  he  is  aoUdtor  or  partner  of  the  aolidtor:  Brovm  v.  Byrne,  WaL 
Ch.,458. 

(5)  See  Bomier  v.  CaidtoM,  poet,  65;  Same  Oaee,  on  appeal,  8  Mich.,  4S8;  Norrit 
V.  Showemugn,  8  Doug.  Mich.,  10.  Delivery  of  poeaesaion  la  an  act  of  part  perform- 
ance: Weed  V.  Terry,  WaL  Ch.,  601;  Same  Oaee,  on  appeal,  S  Doug.  Midi.,  844.  But 
auch  poaaeeaion  cannot  avail  the  complainant  where  it  ia  auffldently  explained  by 
other  rdationa  between  the  partiea,  and  cannot  be  unequivocally  referred  to  the 
agreement  of  purohaae:  Jones  «.  Jifler,  6  Mich.,  804;  Story  Eq.  Jurie.,  f  708;  and 
caaeadted. 

The  parol  contract,  in  order  to  be  enforced,  muat  be  certain  in  aU  ita  naannHnl 
partlculara:  MeHwtrie  v.  Bennette,  poet,  19i;  Millerd  v.  Bamadell,  poet,  878;  Bomier 
V,  CaldteeU,  8  Mich.,  468.  It  must  alao  be  mutual:  McMurtrie  v.  Bennette,  poet,  194; 
Eawley  v,  Skeldon,  poet,  480.  It  muat  be  proved  in  the  deareet  manner,  and  be  aub- 
atantially  the  aame  aet  forth  in  the  biU:    WiUon  v.  WHaon,  0  Hioh.,  0.    And  the  biU 
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at  the  mouth  of  Black  river,  in  St.  Clair  county;  that  on  May 
25«  1832,  he  agreed  to  sell  to  complainant  seven  acres  of  his 
said  land,  for  the  consideration  of  $150;  that  in  June  and  July 
following,  in  various  sums,  and  at  different  times,  complainant 
paid  to  said  Robert  Hogge  1 129  of  said  consideration,  for  which 
said  Robert  gave  his  receipts,  and  put  said  complainant  in  pos- 
session of  said  premises;  that  complainant  had  made  improve- 
ments on  the  premises  to  the  amount  of  $1,500  and  upwards, 
and  had  kept  possession  of  said  premises  ever  since;  that  some 
time  in  the  month  of  May  aforesaid,  complainant  procured  a 
deed  to  be  made  out  from  Hogge  to  him  of  the  land,  but  in 
August  thereafter,  and  before  the  deed  was  executed,  Hogge 
was  taken  suddenly  ill  and  died  intestate,  leaving  the  defend- 
ant, Hannah,  his  widow,  and  other  defendants  name^, 
his  heirs  at  law,  to  ^inherit  his  estate;  that  his  wife  [*d2] 
administered,  and  the  balance  of  the  purchase  money  was 
paid  to  her,  and  she  acknowledged  satisfaction  and  gave  receipts 
therefor,  and  said  she  felt  desirous  and  willing  to  convey  the 
legal  title  to  the  lot,  if  authorized  so  to  do. 

And  the  bill  prayed  that  defendants  be  compelled  specifi- 
caUy  to  perform  said  agreement,  by  executing  a  conveyance  of 
the  premises  to  complainant. 

John  Nolan  was  joined  as  a  defendant,  and  he  answered,  stat- 
ing that  he  had  been  appointed  administrator  de  bonis  non  of 

nnist  set  oat  the  special  taOtm  relied  upon  m  thowlng  part  performance,  to  take  the 
case  out  of  the  statute  of  frauds:  Bomier  v.  OaidweU,  8  Mich.,  406,  As  to  what  Is 
material  in  such  a  contract,  see  the  case  last  dted.  And  as  to  waiTer  l^  the  vendor 
of  laches  in  performance  on  the  part  of  the  Tendee,  see  HuiU  v.  Thome,  S  Mich,  818; 
IngenMv,  fforfoiH  7 Mich.,  Mfi. 

(e)  See  Humi  v.  Thorny  %  Mich.,  818;  WcUlaoe  v.  Pidge,  4  Mich.,  670. 

The  specific  performance  of  contracts  always  rests  in  the  sound  discretion  of 
the  court,  to  be  decreed  or  not  as  shall  seem  Just  and  equitable  under  the  peculiar 
drenmstances  of  each  case:  Bmith  v.  Xotorenes,  16  Mich.,  489;  MeMurtrie  v.  P«n^ 
mtUe,  po§i,  181  It  will  not  be  decreed  where  the  contract  la  unequal  and  glTee  the 
complainant  an  unfair  adrantage:  Ckamben  v.  Livermoret  16  Mich.,  881 ;  nor  will  it 
bedecreed  In  favor  of  a  complainant  who  has  laid  by  without  performaaoe  on  his  part 
unto  there  has  been  such  a  change  In  the  value  of  the  property  as  to  render  the  con 
tract  unequal  if  made  now:   Smith  v,  Lawrence,  16  Mich.,  488. 

8  88 
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the  estate  of  Robert  Hogge;  that  he  had  no  personal  knowl* 
edge  of  the  matters  stated  and  charged  in  the  bill,  and  claimed 
the  benefit  of  the  statute  of  frauds.  The  heirs  at  law,  who  were 
minors,  interposed  the  usual  jtTro/orma  answer  by  their  guard- 
ian ad  litem. 

Hannah  Hogge,  the  widow,  answered,  admitting  that  her 
husband  was  seized  of  the  land,  as  alleged  in  the  bill /neither 
admitting  nor  denying  the  contract  of  sale  set  forth  in  the  bill, 
but  denying  all  knowledge  of  its  terms;  admitting  the  payment 
of  money  to  her  husband  and  herself,  as  set  forth  in  the  bill, 
and  the  giving  of  receipts  therefor,  but  claiming  the  benefit  of 
the  statute  of  frauds.  She  also  denied  that,  on  her  part,  she 
had  ever  agreed  to  release  her  right  of  dower. 

General  replication  was  filed  to  these  answers,  and  an  order 
entered  for  the  taking  of  testimony  before  a  special  commis- 
sioner. Testimony  having  been  taken  under  this  order  on  the 
16th,  17th  and  18th  days  of  September,  1835,  and  the  same  hav- 
ing been  returned  and  filed. 

Woodbridge  and  Backus,  on  behalf  of  the  minor  heirs,  now 
moved  to  suppress  the  depositions  taken  on  the  first  two  days 

for  irregularity. 
[*38]  *It  appeared  from  the  certificate  of  Horatio  James,  the 
special  commissioner  appointed  to  take  the  testimony, 
that  several  witnesses  appeared  before  him,  at  his  office  in  St. 
Clair,  on  the  part  of  the  complainant,  and  that  Ira  Porter,  Esq., 
appeared  as  counsel  for  the  complainant,  and  put  questions  gen- 

« 

erally  to  the  witnesses,  and  took  down,  in  his  own  handwriting, 
all  the  answers  given  to  such  questions  by  the  witnesses,  and 
reduced  to  writing  all  the  depositions  taken;  that  neither  the 
defendants,  their  agent  or  attorney,  were  present  at  the  exam- 
ination until  all  the  witnesses  had  testified;  that  he  had  frequent 
occasions  to  leave  the  room,  and  was  not  present  all  the  time 
during  the  examination;  that  he  only  administered  the  oaths  to 
the  witnesses  after  their  depositions  were  fully  written  by  Mr. 
Porter. 
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The  affidavit  of  John  Thorn  stated  that  he  was  present  at 
the  taking  of  the  depositions  in  question,  and  that  Ira  Porter 
put  all  the  questions  to  the  witnesses,  and  wrote  all  the  depo- 
sitions ;  that  Porter  appeared  to  act  as  the  attorney  for  Bnrtch, 
the  complainant^  in  taking  the  testimony. 

Ira  Porter  states  in  his  affidavit  that  some  time  in  the  sum- 
mer  of  1885,  Burtoh,  the  complainant,  informed  him  that  depo- 
sitions were  to  be  taken  at  Palmer  before  Horatio  James,  a 
special  commissioner  appointed  for  that  purpose,  to  be  used 
upon  the  trial  of  a  cause  pending  in  chancery,  wherein  he  was 
complainant,  and  Hannah  Hogge  and  others  were  defendants  ; 
that  Burtch  wished  him  to  testify  in  the  matter,  and  that  he. 
Porter,  agreed  to  attend  as  a  witness  ;  that  Burtch  requested 
him  to  see  something  to  the  inclosing  and  transmitting  of  the 
testimony  to  Detroit,  but  did  not  employ  him  as  counsel  or 
attorney  ;  that  he  was  not  at  that  time  an  attorney  in  this 
state  or  elsewhere  ;  that  at  the  solicitation  of  James,  the  com- 
missioner, he  wrote  his  own  deposition  and  those  of  several 
other  witnesses  then  in  attendance;  that  John  Doran,  who 
appeared  to  be  interested  in  the  matter,  either  as  one  of  the 
parties  or  as  their  agent,  was  present,  and  did  not  object  to  his 
writing  the  deposition  ;  that  the  depositions  were  written  by 
him  truly  and  faithfully,  and  were  read  to,  and  approved 
of  by  the  ^witnesses,  and  that  he  had  no  interest  in  the  [*34] 
event  of  the  cause. 

H.  T,  BachuSy  in  support  of  the  motion. 

A.  D,  FraseTy  contra. 

The  Chaitcellob: 

There  can  be  no  doubt  that  the  conduct  of  the  commissioner 
in  taking  these  depositions  was  highly  improper. 

Thorn,  in  his  affidavit,  states  that  Porter  appeared  as  attor- 
ney, asked  all  the  questions  and  wrote  the  depositions,  and  it  is 
apparent  that  he  appeared  there  on  different  days,  and  when 
he  was  not  called  there  as  a  witness. 
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Porter  himself  says  in  his  affidavit  he  was  requested  by-Burtch 
to  see  to  the  inclosing  and  transmitting  the  testimony  to 
Detroit ;  he  says  he  was  not  employed  as  counsel  or  attorney, 
and  adds  that  he  was  not  admitted  as  an  attorney  in  this  state 
or  elsewhere  at  the  time  ;  but  he  does  not  deny  that  he  was  act- 
ing as  the  agent  of  Burtoh,  and  he  states  that  he  wrote  his  own 
deposition  and  several  others. 

The  certificate  of  James,  the  commissioner,  although,  per- 
hapS)  irregular,  yet  if  looked  into  would  not  lead  the  court  to 
place  much  confidence  in  the  faithful  execution  of  his  duty  as 
a  commissioner.  He  says  in  his  certificate  that  he 'was  absent 
from  the  room  a  part  of  the  time  during  the  examination  of  the 
witnesses  and  the  writing  of  the  depositions.  The  proceedings 
in  taking  these  depositions  were  clearly  irregular:  See  2  Chan* 
Rep.,  S99;  Hindis  Ch.,  SU.  ^4^/  15  Vea.,  S80. 

But  it  is  urged  that  the  irregularities  in  taking  the  deposi- 
tions are  waived  by  the  defendants  having  taken  further  steps 
in  the  cause  ;  and  the  case  of  Skinner  v,  Dayton,  5  Johns.  Ch., 
191,  is  relied  on  as  authority  to  support  this  position.  That 
was  a  case  where  the  notice  to  take  testimony  was 
[*36]  ^claimed  to  be  insufficient ;  no  want  of  fairness  in  the 
execution  of  the  commission  was  complained  of,  and 
three  terms  had  been  suffered  to  elapse  after  notice  to  take  tes- 
timony had  been  given.  An  offer  to  cure  the  defect  of  notice 
had  been  made  and  declined,  and  the  cross-examination  of  the 
witness  had  been  expressly  waived.  This  was  a  very  different 
case  from  the  one  now  under  consideration. 

The  case  cited  in  S  Brown,  620,  was  a  case  oii  appeal,  and 
the  depositions  had  been  used  at  the  hearing  in  the  court  below. 
In  the  case  of  1  PUers,  307^  the  deposition  had  been  read  with- 
out objection  at  the  hearing ;  but  the  judge  in  that  case  says  : 
''If  the  objection  had  been  made  to  the  admission  of  the  depo- 
sition at  the  hearing,  it  ought  not  to  have  prevailed,  because 
the  opposite  party  appeared  and  cross-examined  the  witness.** 
In  this  case  it  was  a  question  of  regularity  merely,  and  there 
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was  no  pretense  of  impropriety  or  unfairness  in  taking  the 
deposition. 

Conrts  have  always  looked  with  jealousy  upon  proceedings 
of  this  kind,  and  guarded  with  great  care  the  rights  of  the  par- 
ties against  imposition  and  fraud  ;  and  under  our  practice, 
where  depositions  are  generally  taken  without  interrogatories 
being  filed,  it  seems  almost  indispensable  to  the  ends  of  justice 
that  this  court  should  scrutinize  well  the  proceedings  in  taking 
depositions  before  it  permits  them  to  be  read  as  evidence.  I 
should  feel  great  reluctance  in  deciding  this  case  upon  testi- 
mony taken  as  loosely  as  this  seems  to  have  been. 

In  S  Atk,j  812^  although  the  affidavits  had  been  read,  the 
court,  for  the  reason  that  the  depositions  had  been  unfairly 
taken,  and  for  other  reasons  there  appearing,  dismissed  the 
proceeding  with  costs,  to  come  out  of  the  pocket  of  the  solicitor 
who  had  unfairly  taken  the  depositions. 

It  seems  that  courts  of  equity  do  take  notice  of  errors  of  the 
kind  here  complained  of,  at  any  stage  of  the  proceedings  in  the 
cause  before  hearing. 

The  depositions  taken  in  this  case  must  be  suppressed. 

But  as  in  the  case  of  Shato  v,  Lindsay^  15  Yes.,  884,  if  it 
should  happen  that  the  witnesses  could  not  be  examined 
again,  *this  order  does  not  go  to  the  length  of  prevent*   [*8d] 
ing  the  court's  directing  hereafter  that  the  depositions 
may  be  opened  if  necessity  should  require  the  rule  to  be  dis- 
pensed with. 

Depositions  suppressed. 

A  new  order  was  obtained  to  take  testimony,  and  the  testi- 
mony having  been  taken  and  returned,  the  cause  came  on  for 
final  hearing. 

A.  2>.  thaser,  for  complainant: 

Inadequacy  of  price,  unless  it  amounts  to  conclusive  evi- 
dence of  fraud,  is  not  of  itself  sufficient  ground  for  refusing  a 
specific  performance.     Although  this  was  the  case  of  an  auction 
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Mle,  the  opinion  was  pronoimced  cmi  the  genenl  doctrine: 
Batch  V.  Hateh^  9  Yea.,  292. 

In  another  ca^e  it  waa  expieaalj  ''hdd  on  a  bill  for  qieoific 
performance,  that  if  the  parties  bargained  with  their  eyes  open, 
and  withont  imposition  or  anrpriae,  mere  inadequacy  of  price 
was  not  of  itself  sofficient  to  preTent  the  coort  from  adminis- 
tering its  nsoal  equity: "     Colyer  o.  Brawn,  1  Cox,  428. 

ThlBy  say  the  court  of  errors  in  the  state  of  New  Tork  in  a 
similar  case,  **  is  the  doctrine  of  common  sense  and  common 
honesty,  for  it  may  be  asked  with  propriety,  what  right  have 
we  to  sport  with  the  contracts  of  parties  fairly  and  deliberately 
entered  into,  to  prevent  them  from  being  carried  into  effect  r* 
The  court  further  say:  **  Much  property  is  held  by  contract, 
purchases  are  constantly  made  on  speculation,  the  value  of  real 
estate  is  constantly  fluctuating,  and  in  such  matters  there  most 
generally  exists  an  honest  difference  of  opinion  in  regard  to 
any  bargain,  as  to  its  being  a  beneficial  one  or  not.  To  say, 
when  all  is  fair,  and  the  parties  deal  on  equal  terms,  that  a 
court  of  equity  will  not  interfere,  does  not  appear  to  me  to  be 
supported  by  authority:**  Seymour  o.  IMancy,  3  Cowen,  532; 
Bing  «.  BamilUm,  4  Peters,  388;  Bay  v.  Newman,  2  Cox,  77; 
Willan  V.  WiUan,  16  Yes.,  83. 

[*37]  *  Woodbridge  and  Baekue,  for  defendants. 

jET.  T.  Baekue: 

The  specific  execution  of  agreements  in  a  court  of  chancery, 
is  not  ex  debUo/ueiiiim:  Attorney- General  v.  Bay,  1  Yes.,  219. 
But  a  bill  for  the  specific  performanoe  of  an  agreement  (even 
where  the  agreement  is  in  writing),  is  addressed  to  the  sound 
discretion  of  the  court,  in  the  exercise  of  its  jurisdiction: 
Seymour  v.  Bdancy,  6  Johns.  Ch.,  222.  If  its  specific  perfor- 
mance is  refused,  the  party  loses  no  right,  for  the  only  remedy 
to  which  the  party  has  a  right,  is  his  remedy  at  law  for  dam- 
ages for  the  breach  of  contract. 

An  agreement  (even  in  writing)  must  be  certain,  specific. 
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mataal,  and  for  an  adequate  consideration  to  be  specifically 
performed:  1  Mad.  Ch,y  4£S;  Parkhunt  v.  Van  Cortlandy  1 
Johns*  Ch.,  273;  Benedict  v.  Lynch^  Id.,  370.  Where  the 
agreement  is  uncertain,  the  court  will  refuse  a  specific  perfor- 
mance: 1  Mad.  Ch.^  4^6;  2  8cK  and  Lef.j  7,  66S;  Newland  on 
Con,j  161;  Browhly  v.  Zeffreea^  2  Vern.,  416.  Where  there  is 
any  doubt  as  to  the  identity  of  the  lands  to  which  a  contract 
relates,  a  court  of  equity  ought  not  to  decree  a  specific  perfor- 
mance: Ghraham  v.  Seneesen,  5  Munf.,  185;  Calverly  v.  Wil- 
liams, 1  Yes.,  210.  A  contract  must  be  so  precise  that  neither 
party  can  mbunderstand  it,  or  it  will  not  be  specifically  per- 
formed by  chancery,  but  the  parties  will  be  left  to  their  reme- 
dies at  law:  CoUon  v.  Thompson,  2  Wheat.,  336. 

Inadequacy  of  consideration  (even  in  the  absence  of  all 
fraud)  is  a  sufficient  reason  for  refusing  a  specific  performance, 
for  an  agreement  must  be  just  and  fair  in  (zU  its  parts,  other- 
wise a  specific  performance  will  not  be  decreed:  Seymour  v. 
Delancy,  6  Johns.  Ch.,  222  ;  Cletheral  v.  Ogilviey  1  Dessaus., 
275.  A  court  of  chancery  will  refuse  a  specific  performance 
where  the  price  of  sale  is  very  low:  1  Mad,  Ch,,  425 ;  S 
Broum  C.  C,  228 ;  2  Cox,  77;  Newland  on  Contracts,  66 ; 
10  Ves,,  692:  1  Ves,,  279;  Fonh.  JEq.,234;  S  Ves.  and  Bea., 
192-^,  Even  a  contract  will  be  rescinded  and  conveyance  set 
aside  for  inadequacy  of  consideration:  Sugd.  on  Vend,, 
170, 171;  *2  Broton  C.  C,  160;  1  Vern.,  466;  1  Brown  [♦SS] 
C.  C,  176;  6  Johns.  Ch.,  222.  Inadequacy  of  price  is 
often  (even  in  the  absence  of  all  fraud)  the  ground  of  refusing 
a  decree  for  specific  performance,  though  not  sufficient  of  itself 
to  induce  the  court  to  set  aside  an  executed  agreement,  but  the 
court  will  leave  the  parties  to  their  remedy  at  law:  Osgood  v. 
Ranklin,  2  Johns.  Gh.,  23;  14  Johns.,  527;  1  Yem.,  472; 
Awhry  V.  Keen,  Chan.  Cas.,  19;  1  Dessaus.,  250.  Nor  will  a 
court  of  chancery  decree  a  specific  performance  against  a 
widow  entitled  to  dower:  8ugd.  on  Vend.,  142. 

But  where  an  agreement  is  certain  and  for  an  adequate  con- 
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sidfiratioiiy  to  be  specifically  performed  by  the  decree  of  % 
coart  of  chancery,  it  mast  be  in  accordance  to  the  forms  pre- 
scribed by  law:  1  Mad.  Ch.,  S72;  S  Fm.,  Ji^O;  3  Aik.^  S86; 
1  Ves.^  fS79;  1  JEden,  S2S.  The  statate  requires  all  agreements 
touching  lands  to  be  in  writing.  In  this,  equity  follows  the 
law.  A  letter  or  receipt  may  be  sufficient  writing  within  the 
statute;  but  it  must  specify  all  the  terms  of  the  contract  The 
most  trifling  omission  is  fatal:  Sugd.  on  Vend^  45^  48;  for  an 
agreement  cannot  rest  partly  in  writing  and  partly  in  parol: 
1  Johns.  Ch.,  ISly  272.  It  is  insisted  that  the  case  in  hand  is 
taken  out  of  the  operation  of  the  statute  by  part  performance; 
this  exception  (of  part  performance)  to  the  operation  of  the 
statute  is  viewed  with  extreme  jealousy,  and  properly  so,  by 
courts,  as  tending  to  relax  a  salutary  rule  of  law,  and  open  a 
door  for  all  the  frauds  the  statute  was  intended  to  guard 
against:  Foster  r.  Hale^  3  Ves.,  712,  882.  Part  or  full  pay- 
ment of  the  purchase  money  (even  on  full  and  distinct  proof 
of  parol  agreement)  is  not  such  a  compliance  with  the  spirit 
of  the  statute  as  a  court  of  chancery  will  recognize  and  carry 
into  execution:  1  Mad.  Oh.,  S81;  2  Dea.y  190;  Lord  PangaUv. 
RoaSy  2  £q.  Ab.,  46;  Leah  v.  Morris^  2  G.  C,  135;  Lord  Redes- 
dcUe^s  remarks  in  Clenan  v.  Cook,  1  Sch  and  Lef .,  40,  where 
he  says,  payment  of  purchase  money  will  in  no  case  amount 

to  a  part  performance,  nor  will  giving  directions  for 
[*S9']  ^conveyances,  deeding  estate,  etc.,  take  a  case  out  of  the 

statute:  Clark  v.  Wright,  1  Atk.,  12;   Whaley  v.  Bag-^ 
nail,  6  Brown,  C.  C,  45;  Ghoins  v.  Colder,  2  Dessaus.,  190. 

To  take  a  case  out  of  the  operation  of  the  statute  on  the 
ground  of  part  performance,  the  existence  of  the  contract  as 
laid  in  the  bill  must  be  made  out  by  clear  and  unequivocal 
proof,  and  the  acts  of  part  performance  must  be  of  the  iden- 
tical agreement  set  up:  Phelps  v.  Hiompson,  1  Johns.  Gh.,  131, 
149.  It  is  not  sufficient  that  the  act  is  evidence  of  some  agree- 
ment, but  it  must  show  unequivocally,  the  existence  of  the 
particular  agreement  set  forth  in  the  bill,  and  that  that  very 
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agreement  was  in  part  exeonted:  Lindsay  v,  Lynoh^  2  Sch. 
and  Lef.,  8. 

W.   Woodbridge: 

Certainty  in  a  oontract  is  essential;  if  nnoertain,  a  specifio 
execution  will  be  refused:  1  Johns.  Ch.,  273^  131;  H  Johns.,  16; 
7  Johns.  Ch.y  13;  1  Mad,  336-7;  1  Vern.,  406;  5  Munf.,  186. 

Equity  will  not  compel  a  specific  execution,  unless  when  es- 
sential to  justice:  MUf.  PI.,  119.  A  hard  bargain  merely, 
therefore,  will  not  be  opened,  especially  as  to  infant  heirs. 

''  Already  have  so  many  cases  been  taken  out  of  the  statute 
of  frauds,  which  seem  to  be  within  its  letter,  that  it  may  well 
be  doubted  whether  the  exceptions  do  not  let  in  many  of  the 
mischiefs  against  which  the  statute  was  intended  to  guard. 

'^  The  best  judges  in  England  have  been  of  opinion  that  this 
relaxing  construction  of  the  statute  ought  not  to  be  extended 
further  than  it  has  already  been  carried,  and  this  court  entirely 
concurs  in  that  opinion:"  i  Cranch,  22i;  2  Peters^  Cand.  Rep., 
96;  1  Mad.,  302^;  3  Ves.,  712;  6  Ves.,  32,  37;  6  Munf.,  186, 
318.  In  such  cases  the  complainant  should  be  left  to  seek  his 
remedy  at  law:     1  Wheat.,  197. 

Part  performance  implies  a  fraud  on  the  opposite  party.  See 
Story's  JEq.,  66,  74;  1  Johns.  Ch.,  IJfi.  Payment  is  no  part 
performance:     2  Story* s  Eq.,  64-6;  6  Munf.,  317. 

The  Chancellob: 

The  bill  in  this  case  is  filed  to  compel  *the  specific    ['*'40] 
performance  of  a  special  contract  to  convey  land.     Two 
questions  arise  for  the  consideration  of  the  court. 

UrsU  Has  there  been  such  a  contract  proved  as  will  enable 
this  court  to  decree  a  specific  performance  ?  and, 

Second.  Has  there  been  such  a  part  performance  as  will  take 
the  case  out  of  the  statute  of  frauds  ? 

That  there  was  an  agreement  or  contract  for  the  sale  of  some 
portion  of  or  interest  in  the  McNiel  tract  (so-called)  at  the 
month  of  Black  river,  in  St.  Glair  county,  by  Robert  Hogge  to 
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Jonathan  Bortoh,  cannot  admit  of  a  doubt.  Several  receipts 
have  been  produced  by  Burtch,  in  which  Hogge  acknowledges 
the  receipt  of  money  to  apply  as  payments  on  the  land  sold  by 
him  to  Burtch.  Although  these  written  receipts  do  not  show 
what  the  contract  was,  they  are  evidence  of  some  contract 
between  the  parties  respecting  the  sale  and  purchase  of  land; 
and  it  is  pretty  clearly  shown  by  Hogge's  acknowledgments 
that  he  had  sold  to  Burtch  his  undivided  interest  of  between 
seven  and  eight  acres  of  land  in  the  McNiel  tract  (reserving 
to  himself  one-half  acre),  for  the  sum  of  $150. 

Testimony  on  the  part  of  the  complainant: 

William  H.  Carleton  states  that  he  **  heard  Hogge  say,  in 
1832,  that  he  had  sold  all  his  lands  at  the  mouth  of  Black  river, 
except  half  an  acre,  to  Burtch,  who  had  pretty  much  paid  all 
up  for  the  same."  Previous  to  this  heard  Hogge  saying  **  that 
he  had  bought,  at  the  mouth  of  Black  river,  seven  acres,  or 
seven  acres  and  some  hundredths  of  an  acre. 

Harman  Chamberlain  states  that  he  received  t45  from  Burtch 
in  July,  1832,  to  pay  to  Hogge  for  land  purchased  by  Burtch 
formerly  from  Hogge,  which  he  paid  accordingly.  Proves  the 
execution  of  Hogge's  receipt  for  t85;  also  a  receipt  for  t36, 
and  two  receipts  for  $23,  by  Hannah  Hogge.  Heard  Hogge 
say  **  that  he  had  sold  a  part  of  his  interest  in  his  lands  at  Black 
river,  about  seven  acres,  to  Burtch;  understood  it  to  be  of  the 
lands  purchased  by  him  from  E.  P.  Hastings.  This  was  in  the 
fall  or  winter  of  1831.''  That  Burtch  was  in  possession  before 
the  death  of  Hogge;  that  Burtch  has  erected  upon  said  land, 
since  the  death  of  Hogge,  a  store,  tavern-house  and  one 
[*41]  *barn,  the  value  of  which  he  believes  to  be  about  $2,500, 
and  were  erected  from  four  to  five  years  since;  that 
Hannah  Hogge  asked  him  whether  she  had  a  right  or  ought  to 
give  a  deed  to  Burtch  of  the  land,.Bhe  being  the  administratrix; 
that  Hogge's  deed  was  given  to  Burtch  to  take  to  Detroit  to 
have  the  necessary  papers  made  out  to  obtain  a  deed;  that 
Burtch  has  continued  in  possession  where  he  built  ever  since; 
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that  Hogge,  when  he  purchased  of  flastingSy  sapposed  that  he 
had  purchased  80  acres,  and  was  then  ignorant  of  the  Hasten 
claim;  understood  that  the  sale  from  Hogge  to  Burtch  consisted 
of  seven  acres,  and  that  it  was  an  undivided  interest;  estimates 
the  seven  acres  in  1881  at  $500;  considered  Hogge  an  intelli- 
gent man,  and  as  capable  of  estimating  the  worth  of  property 
as  most  men. 

Israel  Garleton  testifies  that  Hogge  told  him  that  he  had 
purchased  a  part  of  the  McNiel  tract,  in  company  with  a  Mr. 
Sales;  has  heard  him  say  that  he  sold  his  interest,  except  half 
an  acre,  to  Burtch,  and  had  made  about  t90  in  the  trade;  heard 
him  say  this  in  various  conversations  in  1832;  the  lands  referred 
to  are  near  the  mouth  of  Black  river;  testifies  to  the  payment 
of  $40  on  the  purchase,  and  proves  the  receipts  of  Robert  and 
Hannah  Hogge;  that  the  land  sold  to  Burtch  by  Hogge  was 
an  undivided  interest,  reserving  half  an  acre. 

Edmund  Garleton  says,  that  in  the  summer  of  1832,  in  con- 
versation with  Hogge  respecting  a  payment  to  be  made  by  him 
and  Hogge  jointly,  Hogge  stated  that  he  expected  to  receive 
$80  or  $90  from  Burtch,  in  part  payment  for  some  lands  sold 
him  at  the  mouth  of  Black  river;  said  that  the  lands  were 
undivided,  that  he  (Hogge)  had  reserved  half  an  acre. 

Ira  Porter  testifies  that  he  heard  Hogge  speak  of  his  pur- 
chase in  December,  1831;  that  the  interest  was  an  undivided 
interest,  and  purchased  jointly  with  Edward  Sales,  and  was  a 
portion  of  the  McNiel  tract,  situated  at  the  mouth  of  Black 
river.  Some  time  in  January  or  February,  or  thereabout,  of 
1832,  Hogge,  in  conversation  with  Harrington  and  others,  said 
that  he  had  sold  oat  his  interest  in  the  McNiel  tract  to 
Burtch,  ^reserving  half  an  acre,  for  $140  or  $150;  in  the  [H2] 
spring  of  1882,  Hogge  requested  him  (Porter)  to  make 
out  a  conveyance,  and  he  did  so  accordingly,  and  gave  it  to 
Hogge;  it  was  prepared  in  exact  accordance  with  Hogge's 
instructions,  and  was  read  to  him,  and  no  fault  found  with  it; 
he  paid  witness  for  drawing  it;  estimates  the  value  of  improve- 
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mento  made  by  Bortoh  and  his  assigns^  between  the  date  of 
the  porohase  and  the  commencement  of  this  suit,  at  between 
$1,800  and  $2,500;  Bartch  and  his  assigns  have  been  in  pos- 
session ever  since  the  purchase;  thinks  the  white  store  was 
erected  after  the  date  of  the  deed;  Bartch  rented  to  Samp- 
son. 

John  S.  Heath  says  that  in  Jane  or  Jaly,  1832,  he  had  a  con- 
versation with  Robert  Hogge,  who  then  told  him  that  he  had 
formerly  an  interest  in  six  or  seven  acres  of  land  at  the  mouth 
of  Black  river,  but  had  sold  the  same  to  Burtch,  reserving  half 
an  acre. 

Jeremiah  Harrington  testifies  that  in  the  year  1882  Robert 
Hogge  told  him  that  he  had  sold  to  Bartch  all  but  half  an  acre 
of  the  land  which  he  had  bought  in  the  McNiel  tract,  and  had 
received  his  pay  in  full  for  it;  it  was  from  seven  to  eight  acres; 
had  two  conversations  with  Hogge,  in  which  he  said  the  same 
thing. 

Jacob  Miller  states  that  in  1832  he  had  a  conversation  with 
Hogge  about  the  purchase  of  half  an  acre  of  land.  Hogge  told 
him  he  had  sold  to  Burtch  his  land  in  the  McNiel  tract,  reserv- 
ing half  an  acre;  thinks  it  was  seven  acres  which  Hogge  said 
he  had  sold;  Hogge  said  he  had  received  some  part  of  his  pay; 
had  more  than  one  conversation  with  him  on  the  subject,  one 
of  which  was  in  May,  1882;  knows  that  Burtch  was  in  pos- 
session of  some  part  of  the  McNiel  tract  a  year  before  this 
conversation. 

John  Thorn  states  that  Robert  Hogge  called  upon  him  to 
make  out  a  deed  to  Burtch  for  some  portion  of  the  McNiel 
tract,  and  had  his  papers  with  him.  It  was  some  certain  inter- 
est with  the  reservation  of  half  an  acre;  Hogge  refused  to  leave 
the  papers  on  account  of  the  price  the  witness  would 
[*4d]  ^charge  for  making  the  deed;  Hogg e's  deed  was  from 
Eurotas  P.  Hastings,  who  derived  title  from  Sibley  and 
Kearsley. 
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Defendants  mtfiess: 

John  Thorn  testifies  that  he  had  a  conversation  with  Hogge 
in  1831  or  1882,  about  making  oat  a  deed  from  him  to  Burtch, 
for  some  certain  interest  which  he  had  sold  to  Burtch  in  the 
MoNiel  tract,  at  the  mouth  of  Black  river;  it  was  an  undivided 
interest  which  Hogge  wished  to  convey;  that  Hogge  produced 
the  patent  to  Solomon  Sibley,  and  a  transfer  by  Sibley,  and  also 
by  Jonathan  Kearsley  as  the  administrator  of  the  estate  of 
Edward  Pruoell,  to  E.  P.  Hastings,  and  a  transfer  from  Hast- 
ings and  wife  to  Hogge;  that  he  (Thorn)  could  not  understand 
from  Hogge  how  much  interest  he  wished  to  convey  to  Burtch; 
that  Hogge  intended  to  reserve  something  more  than  half  an 
acre;  that  Hogge  gave  him  to  understand  that  the  reservation 
which  he  wished  to  make  was  subject  to  litigation,  for  the  rea- 
son that  he  (Hogge)  had  been  induced  to  believe,  by  those  of 
whom  he  purchased,  that  he  had  purchased  a  sixth  instead  of  a 
third  part;  that  he  (Thorn)  advised  Hogge  that  it  appeared 
from  his  papers  that  he  had  purchased  a  third  instead  of  a 
sixth  part;  that  he  (Thorn)  did  not  make  out  the  deed,  in  conse- 
quence of  the  uncertainty  of  the  amount  of  interest  to  be  con- 
veyed,  and  the  price  which  he  charged  for  making  the  proper 
investigation  and  the  deed;  that  Burtch  was  living  on  the 
MoNiel  tract  previous  to  Hogge's  purchasing  any  interest 
therein;  that  he  estimates  the  value  of  the  land  in  the  McNiel 
tracts  in  1882,  with  a  clear  title,  at  $10  per  acre;  at  this  time 
$500  per  acre. 

On  his  cross-examination  says:  The  original  patent  of  the 
McNiel  tract,  containing  about  90  acres,  was  to  Solomon  Sib- 
ley; it  appeared  by  the  papers  shown  by  Hogge  that  Sibley 
purchased  for  himself  and  two  others;  that  one  of  them  was 
ESdward  Pmcell;  that  Prucell's  interest  appeared  to  have  been 
sold  to  B.  P.  Hastings  by  Kearsley,  who  was  Prucell's  admin- 
istrator; that  Sibley's  interest  also  had  been  sold  to  Hast- 
ings; that  Hogge  derived  his  title  through  Hastings;  that 
after  Hogge  had  purchased  Prucell's  third,  as  he  supposed, 
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[*44]  *and  paid  his  money  therefor,  those  from  whom  he 
had  purchased  endeavored  to  persuade  him  that  he 
had  purchased  only  a  sixth  instead  of  a  third;  Hogge  said  the 
reason  given  by  the  persons  from  whom  he  derived  title,  why 
he  had  not  purchased  a  third,  was  that  Prucell  had  sold  a  part 
of  his  interest  to  Hasten;  that  he  (Thorn)  saw  the  original 
articles  of  agreement  between  Prucell  and  Masten,  at  Qen.  Lar- 
ned's  office,  in  Detroit,  subsequently  to  Hogge's  purchase;  that 
he  believes  the  articles  were  signed  by  both  Prucell  and  Masten; 
it  was  an  agreement  to  convey  half  of  Prucell's  interest  in  the 
McNiel  tract,  and  the  one-half  of  other  lands. 

It  is  proven  by  several  witnesses  that  Hogge,  in  his  lifetime, 
stated  that  he  had  sold  about  seven  acres;  and  nearly  all  the 
witnesses  speak  of  this  as  the  quantity,  reserving  to  himself 
half  an  acre. 

Tliom  says  that  he  did  not  understand  what  the  interest  was 
which  was  reserved;  that  it  was  half  an  acre  and  something 
more,  and  that  it  was  subject  to  litigation.  I  think  Thorn's 
deposition,  together  with  the  testimony  of  the  other  witnesses, 
explains  the  difficulty. 

It  appears  that  nearly  all  the  witnesses  understood  the  interest 
sold  to  have  been  seven  acres.  From  the  deposition  of  Israel 
Carleton  it  appears  that  the  purchase  was  made  by  Hogge  and  a 
Mr.  Sales;  from  the  deposition  of  Mr.  Thorn,  that  it  was  a 
matter  of  doubt  and  dispute  whether  they  had  purchased  the 
one-third  or  onensixth.  They  at  first  supposed  it  to  have  been 
one-third,  but  it  afterwards  appeared  that  there  was  an  out- 
standing contract  made  by  Prucell,  to  convey  one-half  of  his 
interest  to  a  man  by  the  name  of  Masten.  This,  I  think, 
explains  the  seeming  discrepancy,  and  shows  clearly  the  under- 
standing of  the  witnessss  that  the  interest  which  was  to  be  con- 
veyed was  seven  acres,  and  that  the  reservation  was  to  be  some- 
thing more  than  the  half  acre^  and  that  it  was  subject  to  liti- 
gation. And  Hogge's  objection  to  signing  the  deed  is  also 
explained. 
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It  IB  hardly  possible  that  so  many  witnesses  can  be  mistaken 
as  to  the  amoant  o£  interest  to  be  conveyed.  It  is 
apparent  to  *my  mind  that  Hogge  intended  to  convey  to  [*46] 
Bnrtoh  the  seven  acres;  to  reserve  to  himself  all  the 
right  which  he  had  to  the  other  sixth,  claimed  by  Masten.  The 
land  containing  ninety-one  acres  and  forty-one  hundredths, 
it  seems  by  the  testimony,  was  originally  divided  into  three 
shares,  making  thirty-one  acres  and  forty-six  hundredths  each. 
One-half  of  this  share,  which  was  asserted  to  belong  to  Hogge, 
as  appears  by  Thorn's  deposition,  had  been  contracted  to  Mas- 
ten  by  Prncell,  which  would  leave,  if  the  contract  should  prove 
a  valid  one,  fifteen  acres  and  twenty-three  hundredths  as  the 
part  belonging  to  the  estate  of  Prucell.  This,  it  appears,  was 
purchased  by  Hogge  and  Sales  together.  This,  then,  would 
leave,  without  reference  to  the  disputed  one-sixth,  alleged  to 
have  been  contracted  to  Masten,  the  seven  acres  testified  to  by 
the  witnesses,  and  the  reservation  of  the  half  acre  and  a  small 
fraction  over  to  Hogge.  And  this  substantially  and  satisfac- 
torily explains  the  whole  of  the  evidence. 

From  all  the  evidence  in  the  case,  I  think  it  clear  that  Hogge 
had  sold  his  undivided  interest  of  seven  acres  in  the  McNiel 
tract  to  Burtch,  reserving  to  himself  all  over  the  seven  acres, 
supposing  it  to  be  about  a  half  an  acre. 

Secondj  As  to  the  part  performance. 

It  appears  clearly  by  the  proofs  in  this  case,  that  a  principal 
part  of  the  purchase  money  was  paid  to  Hogge  in  his  lifetime, 
and  that  the  balance  was  paid  to  Hannah  Hogge,  his  widow, 
who  was  administrator  of  his  estate,  soon  after  his  death. 

The  question  whether  the  payment  of  the  purchase  money  is 
such  a  part  performance  of  a  parol  contract  to  convey  land  as 
will  take  it  out  of  the  statute  of  frauds,  seems  to  be  as  yet 
unsettled.  But  the  case  does  not  turn  on  this  point  alone.  It 
has  been  proved  that  Burtch  was  in  possession  of  a  portion  of 
the  McNiel  tract  at  the  time  he  purchased  of  Hogge,  and  that 
he  has  ever  since  remained  in  possession;  that  he  had  made 
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▼aloable  improvements  on  the  same  after  his  parchase  from 
Hogge,  and  before  the  commencement  of  this  suit;  that  these 
improvements  were  worth  from  $1,800  to  #2,500. 

There  is  some  donbt,  perhaps,  as  to  the  time  some  por- 
[*46]  tion  *of    the  improvements  were  made;  bat  that  the 
most  valuable  and  expensive  were  made  after  the  par- 
chase  by  Bartch  from  Hogge  there  can  be  no  doabt. 

The  payment  of  the  parchase  money,  the  possession,  and  the 
improvements  made  by  Bartch  since  the  parchase,  I  think,  are 
clearly  safficient  to  take  this  case  oat  of  the  statute  of  frauds. 

It  has  been  urged  that  there  was  such  an  inadequacy  of  price 
that  this  court  will  not  decree  a  specific  performance. 

Inadequacy  of  price,  where  it  is  so  gross  and  palpable  as  of 
itself  to  afford  evidence  of  actual  fraad,  may  be  safficient  to 
induce  this  court  to  stay  the  exercise  of  its  discretionary  power 
to  enforce  a  specific  performance,  and  leave  the  party  to  his 
remedy  at  law;  but  inadequacy  of  price  merdy^  without  being 
such  as  to  prove  fraud  conclusively,  is  not  a  good  objection 
against  decreeing  a  specific  performance.  See  Seymour  v. 
Delancyy  on  appeal,  3  Cowen,  445,  where  all  the  authorities 
upon  this  subject  are  collected. 

The  value  must  be  taken  at  the  time  the  contract  was  made. 

There  is  some  discrepancy  in  the  testimony  as  to  the  value 
of  the  land  at  that-  time.  Chamberlain,  in  his  testimony,  esti- 
mates its  value  in  1881  at  $500.  Thorn,  in  his  deposition  taken 
by  the  defendants,  estimates  the  lands  in  this  tract  in  1832, 
with  a  clear  title,  at  tlO  per  acre,  making  tlO  for  the  seven 
acres.  The  price  agreed  upon  was  tl50.  Where  witnesses 
vary  so  much,  with  equal  opportunities  of  judging,  it  would 
certainly  be  going  very  far  for  this  court  to  come  to  the  con- 
clusion that  there  is  any  such  inadequacy  in  the  price,  which 
the  parties  themselves  have  agreed  upon,  as  to  amount  to 
fraud,  when  it  appears  too  that  Hogge  sold  at  an  advance, 
although  he  only  retained  the  lands  from  December  to 
[^4^]   May  following.    *The  prayer  of  the  bill  must  be  granted 
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or  refased.  Here  is  payment  for  the  lands,  all  the  posses- 
sion of  which  the  subject  matter  was  capable,  and  an  expen- 
diture, according  to  the  testimony  of  Chamberlain,  of  |2,500, 
and  aooording  to  Porter's  deposition,  of  from  $1,800  to  t2,500. 

The  fact  that  the  lands  on  which  the  improvements  were 
made  were  undivided,  would  perhaps  be  entitled  to  some  con- 
sideration. But  it  is  not  to  be  believed  that  Burtch  made  these 
expensive  improvements  without  reference  to  his  interest  in  the 
lands,  relying  upon  obtaining  an  allowance  therefor  on  a  divi- 
sion with  the  other  owners.  There  may  be  s^me  doubt  as  to 
whether  the  eleven-hundredths  over  the  half  acre  were  to  be 
retained  by  Hogge,  or  conveyed  to  Burtch.  But  the  witnesses 
most  of  them  designate  the  quantity  at  seven  acres,  and  as  the 
remainder  would  be  so  near  the  half  acre,  it  would  naturally  be 
mentioned  as  a  half  acre. 

The  decree  must  be  for  a  conveyance  of  Hogge's  undivided 
interest  in  the  McNiel  tract,  of  seven  acres,  to  the  oomplainilnt, 
reserving  to  the  heirs  and  legal  representatives  of  Hogge  all 
other  right,  title  and  interest  which  they  may  have  in  said  tract, 
and  without  prejudice  to  the  right  of  dower  therein  of  Hannah 
Doran,  late  Hannah  Hogge.  {b) 

ib)  Mn.  Hogge  in  this  cue  appears  to  have  been  made  defendant  on  the  ground 
cf  having,  aa  administratrix,  reodred  payment  of  part  of  the  porcfaaae  price.  In 
jeidkiNoiMl  V,  BoHruan,  13  Kioh.,  108,  it  was  held  (following  Weed  v.  Terry,  8  Oong., 
mch.,  SMX  that  the  wife  oaanot  be  compelled  to  release  her  dower  in  lands  which 
her  husband  has  contracted  to  sell,  and  that  sha  Is  not  a  proper  party  to  a  bill  b7  the 
purdiaser  for  q>eclllc  perf ormanoa. 
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Henry  V.  IMsbrow  ▼•  DeGkurmo  Jones  and  others. 

Bnmnian  oflandM  eonttrucHve  noUee  qfequiiiet.  The  pomemAaa  ot  a  tenaiit  to 
notice  to  a  parduuer  of  the  actual  intereet  the  tenant  maj  have  in  the  pi«m- 
toes,  (a) 

Ootemporaneoug  conimett.  Where  eeTeral  papers  are  execnted  between  the  eame 
parties  ootemporaneooslj,  and  relate  to  the  same  subject  matter,  they  are 
regarded  as  together  constituting  one  and  the  same  transaction.  (I) 

huuranoe  is  a  persohal  contract,  and  does  not  pass  to  a  purchaser  bgr  a  oonviqyaoee 
of  the  property  insured,  (e) 

ntrteUmare  for  on»  ImMiaXlnienX.  Equity  will  not  interfere  to  prevent  the  mortgagee 
selling,  under  the  power  of  sale,  the  whole  of  the  mortgaged  premises  for  a  sin- 
gle installment,  when  it  appears  that  they  cannot  be  sold  in  parcels  withont 
injury  to  the  whole. 

PwrchoMT  Mubjeet  to  mortgag€  cafinot  conteti  it.  One  who  buys  land  and  recelvee  a 
conreyance  subject  to  a  mortgage  thereon,  cannot  afterwards  contest  the  valid- 
Ity  of  tiie  mortgage  on  the  ground  of  defect  in  tiie  formalities  oi  execution. 

Motion  to  dissolve  an  injanction.  The  facts,  as  they  appeared 
by  the  bill  and  answers,  may  be  shortly  stated  as  follows: 

February  1, 1832,  the  defendant  (Jones),  being  the  owner  of 
a  lot  in  the  city  of  Detroit  with  a  warehouse  thereon,  leased 
the  same  to  John  L.  Whiting  and  John  J.  Doming  for  a  term 
of  five  years,  at  the  yearly  rent  of  $600.  The  lessees  agreed  to 
keep  the  warehouse  insured  for  not  less  than  $2,500  for  the  ben- 
efit of  Jones,  and  Jones  covenanted  that  in  the  event  the  ware- 
house should  be  destroyed  from  hazards  contemplated  by  the 

(a)  When  a  party  purchases  lands  which  are  in  the  possession  of  a  third  pemon 
he  takes  them  subject  to  all  equities  existing  in  fiaror  of  the  occupant  as  against  his 
Tendor:  Rood  v.  Chapin,  WaL  Ch.,  79;  Oodfroy  v.  Ditbrow,  Wal.  Oh.,  SOO;  McKee  v. 
WOeost,  11  MldL,  868;  NorrU  v.  Showerman^  S  Doug.  HfcdL,  16.  But  the  continuous 
posseasion  of  a  grantor  after  givlngadeed  Is  no  notice  to  a  purchaser  that  he  daims 
e<iuitles  in  opposition  to  his  conrejrance:    Bloomer  v.  HendarKm^  8  Mich.,  806. 

(ft)  Compare  Brotuon  v.  Green,  WaL  Ch.,  66;  Norrie  v.  JJAI,  1  Mich.,  808;  JOiui- 
geon  v.  Haggartt  17  Mich.,  876. 

(o)  Nor  can  a  trespasser  In  whose  hands  the  property  is  acddentallj  destrojed, 
anUl  himself  of  a  reoorery  of  the  insurance  moneys  by  the  owner,  to  reduce  tl&e 
reooveiy  of  damages  against  him  for  his  trespass:    Ptrroii  v.  Shearer,  17  Mich.,  4& 
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policy,  he  would  rebuild  within  aix  months  thereafter.  Sep- 
tember 10,  1884,  Jones  indorsed  npon  the  lease  an  agreement 
to  extend  it  for  two  years  longer,  for  an  additional  snm  of  not 
exceeding  $200  a  year. 

April  27, 1836,  Jones  sold  the  premises  to  Augustas  Gkirrett, 
Daniel  B.  Brown,  Nathaniel  J.  Brown,  William  Bw  Thompson, 
and  Oeorge  W.  Hoffman,  for  $20,000,  and  conveyed  the  same 
by  deed,  with  covenants  of  seisin  and  against  incumbrances, 
taking  back  a  mortgage  on  the  premises  for  $16,000  of  the  pur- 
chase price.  At  the  same  time  Jones  entered  into  an  agree- 
ment with  his  vendees,  reciting  the  extension  of  the  term  to 
Whiting  (who  had  bought  out  Deming,  and  was  then  in  pos- 
session of  the  premises,  and  so  continued  to  be  until  the 
bill  was  filed)  and  stipulating  that  *until  possession  [*49] 
should  be  given  up  by  Whiting,  Jones  should  pay  his 
vendees  interest  on  the  $20,000  in  lieu  of  the  rents  for  that 
time;  and  the  rent  was  to  be  received  by  the  vendees  up  to 
February  1,  1837.  Whiting,  it  appeared,  was  at  this  time 
applied  to  by  the  parties  to  see  if  he  would  give  up  possession 
at  the  end  of  the  five  years,  and  declined  to  do  so,  expressing 
his  intention  to  hold  for  the  full  term,  as  extended. 

Soon  after  the  purchase  Garrett  and  the  Browns  sold  and 
conveyed  their  interest  to  Thompson,  and  afterwards,  on  Oc- 
tober 21,  1836,  Thompson  sold  and  conveyed  all  his  interest  to 
Disbrow. 

December  7,  1837,  Whiting  caused  the  warehouse  to  be  in- 
sured in  his  own  name,  but  for  the  benefit  of  Jones,  against 
loss  by  fire,  in  the  sum  of  $2,500,  in  fulfillment  of  his  covenant 
in  the  lease.  The  next  April  the  warehouse  was  destroyed  by 
fire.  No  payment  had  then  been  made  on  the  mortgage  to 
Jones.  The  insurer  was  ready  to  pay  the  amount  of  his  policy 
to  Whiting,  but  Disbrow  claimed  three-fourths  thereof,  and 
alleged  in  the  bill  an  ofier  to  pay  three-fourths  of  the  amount  of 
the  mortgage  to  Jones  if  Jones  would  stipulate  to  give  him 
possession,  and  to  rebuild  the  warehouse  within  a  reasonable 
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time^  and  give  him  three-f  ourthn  of  the  insaranoe  money.    This 

offer  was  denied  by  the  answer  of  Jones. 
[*50]       *April  29,  1837,  one  ini»tallment  of  the  mortgage  to 

Jones  being  due  and  unpaid,  he  proceeded  to  foreclose 
under  the  power  of  sale.  Disbrow  then  filed  his  bill,  ailing 
that  the  whole  of  the  premises  had  been  advertised  for  sale  by 
Jones  for  the  first  installment,  and  insisting  that  it  was  not 
competent  to  advertise  and  sell  more  than  was  necessary  to  pay 
the  amoant  then  due.  He  also  alleged  the  mortgage  to  be 
defectively  executed,  there  being  but  one  subscribing  witness 
to  the  execution  by  the  Browns;  and  he  prayed  for  an  injunc- 
tion to  restrain  the  insurance  company  from  paying  over  the 
money,  and  to  inhibit  and  enjoin  Jones  from  proceeding 
to  foreclose  uhder  his  notice,  and  that  Thompson  be  decreed 

to  vest  in  complainant  a  more  perfect  title  to  the  pre- 
[*51]   mises,  or  *that  the  sale  from  Thompson  to  complainant 

might  be  set  aside,  and  he  be  decreed  to  repay  the  pur- 
chase money,  etc. 

The  answers  showed  that  the  mortgaged  property  was  so 
situated  that  it  could  not  be  sold  in  parcels  without  injury  to 
the  whole. 

A  preliminary  injunction  having  been  granted,  motion  was 
now  made  to  dissolve  the  same. 

2>.  Goodwin  and  7!  Romeyn  for  the  motion. 
Wbodbridge  A  Backu$y  cofUra. 

[•66]   ♦Thb  Chancbixob: 

In  the  argument  of  this  motion  it  has  been  urged  on 
the  part  of  the  complainant  that  Jones,  having  put  it  in  the 
power  of  his  vendees  to  commit  a  fraud  upon  the  oomplainants, 
is  responsible  for  the  consequenoes. 

I  am  unable  to  see  anything  in  this  case  to  authorize  this 
position  in  the  argument  There  is  no  showing  that  goes  to 
charge  Jones  with  fraud. 

At  the  time  of  the  execution  and  delivery  of  the  oonveyanoe 
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by  Jones  to  ThompBon  and  others,  Whiting  was  in  possession 
and  occupied  the  premises  nnder  the  lease  from  Jones,  and  the 
vendees  all  knew  that  fact.  Whiting  was  applied  to  at  the 
same  time  to  learn  whether  he  wished  or  intended  to  occupy 
the  premises  the  full  term  to  which  the  lease  had  been  extended 
(to  Febmary  1,  1889),  and  he  replied  that  he  did,  and  this  fact 
was  also  commnnicated  to  the  vendees  of  Jones. 

There  is,  therefore,  not  only  the  absence  of  fraud  on  the  part 
of  Jones  in  this  respect,  but  Whiting's  right  to  occupy  formed 
the  subject  of  a  positive  agreement  between  Jones  and  his 
vendees. 

The  deed  by  Jones,  the  bond  and  mortgage  on  the  premises 
by  his  vendees,  and  an  instrument  or  agreement  reciting  and 
recognizing  Whiting's  unexpired  term,  and  his  right  to  occupy 
under  the  lease,  signed  by  all  the  vendees,  were  all  executed 
and  delivered  at  the  same  time;  each  of  these  instruments, 
therefore,  must  be  regarded  as  a  part  of,  and  as  constituting 
one  and  the  same  transaction.  The  vendees  of  Jones 
have  ^nothing  to  complain  of,  for  Whiting  was  in  pos-  [*66] 
session  when  they  purchased,  and  their  right  to  posses- 
sion was  subject,  by  agreement,  to  his  unexpired  term.  Dis- 
brow,  the  complainant,  was  not  an  original  purchaser  from 
Jones,  but  derived  his  title  through  the  vendees  of  Jones,  and 
clearly  they  could  convey  no  greater  interest  than  that  which 
they  themselves  had  in  the  premises. 

Whiting  was  also  in  possession,  and  occupied  the  premises  at 
the  time  of  Disbrow's  purchase  from  Thompson,  and  Disbrow 
knew  that  fact,  as  he  admits  in  his  bill;  and  there  is  no  prin- 
ciple better  settled  than  that  the  possession  of  a  tenant  is  notice 
to  a  purchaser  of  the  actual  interest  the  tenant  may  have  in  the 
premises:  (yiesterman  v.  Gardner^  6  Johns.  Ch.,  29;  Dctnida 
V.  JDavisony  16  Ves.,  249 ;  Taylor  v,  Stibhert^  2  Ves.,  437. 

In  the  case  in  4  Sen.  Jb  Munf.y  IBOy  which  has  been  cited  by 
the  complainant,  it  does  not  appear  that  the  purchaser  had 
Botioe  that  Bibb  was  in  possession  before  he  received  the  first 
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deed  (of  February  11,  1790),  and  this  fact,  on  a  carefol  exami* 
nation  of  the  case,  will  be  found  to  form  the  basis  of  that 
decision.  In  the  case  of  Orimstone  v.  Carter^  3  Paige,  489, 1 
have  been  able  to  find  nothing  conflicting  with  the  rule  above 
stated,  but  on  the  contrary  Chancellor  Walworth  says  in  that 
case,  that  it  is  the  settled  law  of  the  land  that  the  possession 
of  premises  by  a  third  person  is  sufficient  to  put  purchasers  on 
inquiry,  and  to  deprive  them  of  the  defense  of  bona  fide  pur- 
chasers without  notice  of  his  rights. 

From  the  answers  of  Jones  and  Whiting  in  this  case,  it  is 
clearly  to  be  inferred  that  Disbrow  had,  at  the  time  of  his  pur- 
chase, not  only  notice  of  the  existence  and  substance,  but  also 
of  the  details  of  Whiting's  lease. 

It  is,  therefore,  clear  to  my  mind  that  when  Disbrow  pur- 
chased the  premises  of  Thompson,  he  took  them  not  only  sub- 
ject to  the  mortgage^  but  also  to  Whiting's  term  under  the 
lease. 

It  is  also  insisted  by  the  complainant,  that  the  mortgage  is 
defective,  there  being  but  one  witness  to  the  execution 
[*67]  of  it  *by  Garrett  and  N.  J.  Brown.  To  this  allegation 
the  defendants  answer,  that  the  officer  who  took  the 
acknowledgment  must  be  considered  a  subscribing  witness. 
It  is  not  necessary  now  to  decide  how  far  the  execution  of  the 
mortgage  may  be  considered  in  compliance  with  the  statute, 
for  if  the  mortgage  were  defectively  executed  in  this  respect^ 
it  could  form  no  ground  in  the  present  case  for  the  interfer- 
ence of  this  court. 

The  complainant  has  recognized  this  mortgage  in  his  pur- 
chase, and  there  is  no  pretense  that  the  money  is  not  due. 

The  tender  alleged  in  the  bill  is  not  supported  by  any  other 
evidence,  and  is  positively  denied  in  the  answer. 

That  the  whole  of  the  premises  are  advertised  to  be  sold  for 
the  first  installment  due  on  the  mortgage,  furnishes  no  ground 
for  the  interference  of  this  court,  as  it  is  shown  by  the  answer 
that  the  premises  are  valuable  principally  for  a  wharf  and  stote- 
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Iionae,  and  the  whole  premises  have  heretofore  been  used  and 
ooottpied  for  that  purpose,  and  cannot  be  sold  separately  with- 
out  injury  to  the  whole. 

After  a  careful  examination  of  the  whole  matter,  I  have 
been  irresistibly  led  to  the  conclusion  that  the  case  does  not 
justify  an  interference  with  the  policy  of  insurance. 

The  insurance  is  a  personal  contract,  and  does  not  pass 
with  the  title  of  the  property  insured.  Thb  doctrine  is  clearly 
laid  down  in  £!Uis  an  Insurance^  p.  72,  The  language  of  Lord 
Chancellor  King  is  there  quoted,  and  he  says,  in  reference  to 
policies  of  insurance:  ''  these  policies  are  not  insurances  of  the 
specific  things  mentioned  to  be  insured,  nor  do  such  insurances 
attach  on  the  realty,  or  in  any  manner  go  with  the  same  as 
incident  thereto,  by  any  conveyance  or  assignment;  but  they 
are  only  special  agreements  with  the  persons  insuring  against 
such  loss  or  damage  as  they  may  sustain."  This  doctrine  is  fully 
recognized,  and  stated  to  be  the  true  one  in  the  Saddlers^  Com- 
pany V.  Badcockj  2  Atk.,  554,  and  in  1  Phillips  on  InsurancCy  £7. 

All  the  decisions  I  have  been  able  to  find  conflicting  with 
this  principle  arise  under  the  builders'  act,  statute  of  14  Oeorge 
TTT,  which  empowers  the  governors  or  directors  of  the 
insurance  ^offices  within  certain  districts,  upon  the  ["'58] 
request  of  any  persons  interested  in  or  entitled  to  any 
houses  or  buildings  which  may  be  burned  down,  etc.,  or  upon 
ai^y  grounds  of  suspicion  that  the  person  insured  has  been 
guilty  of  fraud  or  wilfully  setting  the  houses  or  buildings  on  fire, 
to  cause  the  insurance  money  to  be  laid  out,  as  far  as  the  same 
will  go,  towards  rebuilding  or  repairing  the  property  damaged, 
etc  Although,  therefore,  a  policy  as  a  personal  contract  does 
not  pass  with  the  property  insured,  yet  a  covenant  to  insure  to 
a  certain  amount,  entered  into  by  a  lessee  or  other  person  hav- 
ing  an  estate  in  land,  is  so  far  beneficial  to  the  property,  that 
in  cases  to  which  this  statute  applies,  it  will  run  with  the  land 
and  an  assignee  entitled  to  the  benefits  of  covenants  real  may 
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maintain  an  aetion  on  the  coyenant  to  insure,  if  it  be  not 
observed:     Mughe$  on  Insurance,  $98, 

The  case  of  Venum  v.  Smithy  5  Bam.  ft  Aid.,  1,  was  a  case 
arising  nnder  the  statate  of  14  George  III,  and  the  views 
expressed  by  Best»  J.,  in  that  case  have  not  the  authority  of  a 
decision,  and  the  reasons  upon  which  those  views  were  based 
do  not  exist  here. 

If  Jones  had  no  remaining  interest  or  liabilities,  the  case 
would  present  a  different  aspect.  But  if  the  views  heretofore 
taken  are  correct,  the  execution  and  delivery  of  a  deed,  bond 
and  mortgage,  and  agreement,  were  all  at  the  same  time,  and 
formed  parts  of  one  and  the  same  transaction,  and  that  Dis- 
brow  had  legal  notice  of  the  existence  of  the  lease,  it  follows 
that  both  Whiting  and  Jones  had  an  insurable  interest.  Jones 
is  bound  to  pay  $1,400  per  year  for  the  two  years,  and  is  bound 
by  his  contract  with  Whiting  to  rebuild  in  six  months,  and 
Whiting  is  to  pay  rent  for  the  two  years. 

Whether  the  doctrine  of  Best,  J.,  in  5  Bam.  &  Aid.,  be  cor- 
rect or  not,  it  would  be  going  further  than  any  case  I  have 
been  able  to  find  to  interfere  by  injunction  in  cases  like  the 
present.  The  legal  rights  of  the  parties  should  be  carefully 
guarded,  and  seldom  interfered  with  by  injunction. 

As  to  whether  Jones  may  not  be  compelled  to  apply  the 
insurance  money,  at  or  before  the  expiration  of  Whit- 
[*59]  lug's  term,  *need  not  now  be  decided.  The  dissolution 
of  this  injunction  does  not  prevent  Dbbrow's  recovery 
of  Jones,  if  he  is  liable  to  him  for  any  portion  of  the  insurance 
money;  and  there  is  no  allegation  in  the  bill  that  Jones  is 
insolvent  or  unable  to  pay  any  amount  which  may  be  recov- 
ered against  hiuL 

Upon  the  whole,  then,  Jones  seems  to  have  acted  fairly,  so  far, 
at  least,  as  regards  the  sale  to  the  vendees.  All  of  the  facts 
in  relation  to  the  premises  were  at  that  time  disclosed  by  Jones, 
and  Whiting's  right  to  occupy  under  the  lease  was  made  the 
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•object  matter  of  a  positiye  agreement  between  Jones  and  hii 
▼endeee. 

Whiting  oontinned  to  oooapy  and  was  in  possession  when 
Disbrow  purchased  from  Thompson,  and  Disbrow  knew  that 
faoty  and  this  the  law  regards  as  notice  to  him  of  Whiting's 
rights  in  the  premises. 

If  a  fraad  has  been  practiced  apon  the  complainant  at  all,  it 
is  by  his  immediate  yendees,  and  as  against  them  he  has  an 
adequate  remedy. 

Jones  is,  therefore,  clearly  entitled  to  his  remedy  to  collect 
his  money  which  is  dae;  he  has  not  been  in  fault,  and  it  would 
be  unjust  to  restrain  him  from  doing  so.  Jones  and  Whiting 
had  an  insurable  interest  to  more  than  the  amount  insured,  and 
they  haye  earned  the  benefits  to  bederiyed  from  the  policy,  for 
they  haye  paid  the  premium  on  the  insurance. 

Some  other  points  haye  been  made  in  the  argument,  and  they 
haye  all  been  carefully  considered,  and  I  haye  been  irresistibly 
led  to  the  conclusion  aboye  stated. 

This  case  may  be,  like  the  case  of  Chimstone  v.  Cartery  8 
Paige's  Reports,  489,  a  hard  one;  but  this  court  is  bound  by 
the  rules  of  law,  and  wheneyer  courts  shall  undertake  to  judge 
according  to  the  conyenience  of  parties  in  each  case,  there  is 
an  end  to  all  fixed  and  settled  rules,  and  the  rights  of  parties 
will  be  left  to  the  caprice  of  whomsoeyer  may  occupy  the  seats 
of  justice  at  the  time.  The  injunction  in  this  case  must  be 
dissolyed. 

Injunction  dissolyed. 
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Aaron  Gk»ff  and  others  t.  John  Thompaon  and  othaca. 

Oimttderation:  AgremnetU  tompport.  An  agreement  by  a  deiigfater  and  iMv  !■■» 
band  to  support  her  father  daring  hia  natural  Ufe,  ia  a  solllclent  oouEdenitfoB 
for  a  conveyanoe  of  the  father's  lands  to  the  daughter. 

And  after  the  death  of  the  father,  the  agreement  having  been  fuUj  perf oimed.  the 
oonrejanoe  will  not  be  set  aside  to  give  effect  to  a  preTfoos  will  made  bf  the 
father,  notwithstanding  the  daughter  had  attempted,  by  deed  ezeootcd  bj  her 
alone,  to  reconrey  the  lands  to  the  father  as  security  for  his  tappori, 

2)9ed  of  married  toomen  void.  Such  a  deed,  executed  by  a  married  woman  wtthout 
her  husband  joining  with  her,  is  roid.  (a) 

Bill  by  the  devisees  of  Richard  MoCurdy  (who  was  deceased), 
to  set  aside  a  conveyance  of  land  which  he  had  made  to  Diana 

Thompson,  his  danghter,  the  wife  of  John  Thompson, 
[*61]    and  dated  September  27,    1834.      rThe  bill  charged 

Thompson  and  his  wife  with  fraud  in  procuring  said 
deed,  and  alleged  that  afterwards  (in  December,  1834),  on  said 
Richard  threatening  legal  proceedings  to  set  the  same  aside, 
said  Diana  executed,  acknowledged  and  delivered  to  him  a  deed 
to  reconvey  the  same  lands,  in  which  deed  her  husband  did  not 
join,  but  said  Richard,  who  was  an  ignorant  man,  received  the 
same,  not  knowing  that  the  hiisband's  joining  therein  was  nec- 
essary ;  that  in  the  following  September  said  Richard  died, 
leaving  a  last  will,  under  which  complainants  claimed,  and' 

which  had  been  duly  proved. 
[♦62]       *The  bill  prayed  that  the  deed  to  said  Diana  might  be 

decreed  to  be  void  and  ordered  to  be  delivered  up  to  be 

canceled,  and  that  an  account  might  be  taken,  etc 
[*63]       "^The  answer  fully  denied  all  fraud  ;  averred  that  the 

deed  to  said  Diana  was  given  by  said  Richard  at  his 


(a)  This  rule  of  the  common  law  was  changed  by  statute  in  1865,  and  sinoe  that 
time  a  married  woman  may  convej  her  lands  alone,  by  deed  exeented  and  acknowl- 
edged in  the  same  manner  as  if  she  were  unmarried:  See  OompUed  Latst,  |  JttC; 
Jtorr  V.  Sherman,  11  Mich..  88;  Watmm  v.  TMir&sr,  JMcl.,  407.  And  husband  and  wife 
may  convey  directly  to  each  other:    Burdeno  v,  Amperee,  14  Mich.,  91. 
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urgent  request  and  solicitation,  that  in  consideration  thereof 
they  woald  receive  him  into  their  family  and  support  him  dur- 
ing his  natural  life,  which  agreement  they  made  and  fully  per- 
formed ;  and  that  the  deed  afterwards  executed  by  said  Diana 
and  delivered  to  said  Richard,  was  executed  at  the  request  and 
for  the  satisfaction  of  said  Richard,  in  order  to  secure  to  him 
the  support  agreed  upon,  he,  the  said  Richard,  haying  expressed 
fears  that  a  claim  set  up  by  one  of  the  complainants  against 
said  John  Thompson  might  otherwise  deprive  him  of  the  pro- 
vision he  had  made  for  his  old  age. 
*The  case  was  submitted  on  bill  and  answer.  [*0^] 

A,  D,  JFhciaer,  for  complainant. 

S.  F.  B.  WUhereU,  for  defendants. 

Thx  Ghakcsllob  : 

The  consideration  for  the  deed  from  Richard  McCnrdy  to 
Diana  Thompson  was  a  good  and  sufficient  consideration,  and 
the  condition  having  been  performed,  there  can  be  no  doubt 
that  the  title  of  the  defendants,  John  Thompson  and  wife,  to 
the  land  in  question  is  good. 

The  conduct  of  the  defendants,  John  and  Diana  Thompson, 
seems  to  have  been  not  only  just,  but  meritorious. 

The  deed  from  Diana  Thompson  to  Richard  McCnrdy  is 
stated  in  the  answer  to  have  been  executed  as  security  merely, 
and  having  been  destroyed  or  canceled  by  the  grantee,  in  pur- 
suance of  the  agreement  of  the  parties,  cannot  form  the  found- 
ation of  any  claim  of  the  present  complainants.  That  deed  was 
also  void  in  itself,  it  having  been  executed  by  9k  feme  covert  with- 
out her  husband's  joining  with  her :  See  Sextan  v.  Pickering^ 
3  Rand.  R.,  468. 

No  relief  is  prayed  against  Carson  McCurdy,  the  othet 
defendant.  . 

The  bill  must  be  dismissed,  with  costs. 

Bill  dismissed. 
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Jolm  Bt.  Boinlar  t.  ThomM  OaldwolL 

il^Bcifle  ptrfarmumet  of  parol  ootntraet:  What  wOl  tak9  caae  ami  of  «tal«te  of 
frautia,  Speottle  pwformaiioe  will  be  decreed  of  a  parol  ooDtnot  for  iSbb  oott- 
Toymnoe  of  landi  wImto  the  Tendor  he*  leoeived  a  oonalderable  portion  of  the 
pnirhiie  monej,  eeosed  the  land  to  be  eurfeyed,  pot  the  rendee  la  pniioniloii, 
and  allowed  him  to  retain  sodi  poeeeerfon  and  make  Talaable  improrementB,  in 
reUaooe  on  the  oontraet,  for  a  aeriee  of  Team;  tiieae  aeta  of  part  peiformanoe 
beiaganlllolenttotalEetheoaaeootof  ttmetatoteof  fkmnda.(a) 


The  bill  in  this  case  was  filed  for  a  specific  perf ormaBce  of  a 
parol  contract  to  convey  land. 

The  l>ill  states  that  some  time  in  the  year  1830  the  complain- 
ant and  defendant  entered  into  an  agreement,  in  and  by  which 
the  defendant  sold  to  the  complainant  a  certain  tract  of  land 
situated  on  Otter  creek,  in  the  coanty  of  Monroe,  being  three 
arpents  in  front  and  twenty-five  in  depth,  in  consideration  of 


(a)  This  oaae  ia  more  taOy  stated  and  oonaldered  on  appeal  to  IIm 
ooart»  where  the  opinion  was  deHvered  b j  FtjavBan,  Cte.  J.     R  ia  repotted  in  S 
Mioh..  468.  and  the  foUowlng  ia  the  ^rllabna: 

Wktit  U  witatoHal  <a  a  oomtraei  to  eoaeey  laadi.  In  a  oontreet  for  IIm  ooaTejanoe 
•f  land,  the  thae,  place  and  mode  of  pajment  are  not  ooneidered  mettare  of  eob- 
Mmoe  nnleoB  bj  the  ezpreei  atipohUion  of  the  partlee  thij  are  declared  to  be  ao, 
ornnleoBfkomthe  ^eeial  nature  of  the  oaae,  and  the  neceeeaqr  Intention  and 
QBderetandIng  between  the  parties,  ther  must  be  deemed  materiaL  Therefore, 
where  on  abOl  for  the  specUle  perfoimaaoe  of  a  parol  agreement  for  the  pnr- 
chaba  and  conveyance  of  lands  the  contract  aa  proved  ▼aried  In  theae  particolarB 
ftom  that  set  oat  In  the  bUUbot  corresponded  In  other  respects,  the  Tarianoe 
I  held  not  materiaL 


JpiaHw  <a  dtfamUwiU  he  rtiieood  when  U  it  not  waoeneciemfione.  Where  the  partiea 
to  an  agreement  have  not  ezpresslTstiimlated  thst  psrfbnumee  at  a  partleolar 
time  shall  be  an  eesentlsl  part  of  the  agreement^  and  where,  fktmi  the  drcutt- 
•tancea  and  nature  of  the  contract,  and  the  sitoationoC  the  parties,  there  wovld 
be  no  particniar  hardahip  upon  the  partj  agalnat  whom  the  eKeontlon  of  IIm 
contract  Is  sought  to  be  enf0reed-4he  oondoot  of  the  paKy  In  defaolt  not 
mifsir  or  his  claim  unoonecientioat-^a  court  of  eqnltj,  eo  ttur  aa  perf c 
at  the  time  Is  conoerned.  will  aid  the  partj  in  default,  and  decree  a  speeiflc  exe- 
ention  of  the  agreement  as  the  onlj  adeqioate  measure  of  equitable  jnatlce 
between  the  parties. 

What  part  perf^rmamee  wiii  taHoB  case  ami  of  wtatute  of/tatuU.    Where,  under  a 
parol  contract  for  the  purchase  and  oonTeyaoce  of  lands,  the  vendor  had  < 
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which  the  complainant  was  to  pay  9150;  $80  of  this  sum  was  to 
be  paid  immediately  in  cattle,  and  the  balance  in  the  three 
years  thereafter  ;  that  it  was  understood  by  the  parties  that  if 
the  complainant  found  it  inconvenient  to  pay  the  balance  in 
three  years,  that  then  and  in  such  case  the  defendant  was  to 
give  further  time,  and  would  receive,  instead  of  money,  cattle 
or  grain,  as  might  suit  the  convenience  of  the  complainant. 

The  bill  further  states  that  the  agreement  was  not  reduced 
to  writing,  the  complainant  having  full  confidence  in  the  integ- 
rity of  the  defendant;  that  the  defendant  caused  a  survey  of 
the  land  in  question  to  be  made,  and  put  the  complainant  in 
the  full  possession  thereof,  which  possession  the  complainant 
has  ever  since  held,  and  paid  the  taxes  thereon;  that  the  com- 
plainant, pursuant  to  said  agreement,  did  deliver  to  the  defen- 
dant cattle  valued  at  $80;  that  on  the  10th  day  of  July,  1835, 
the  complainant  tendered  to  the  defendant  the  sum  of  $94.5.0, 

the  kuid  to  be  murr^ed,  receiTed  apwards  of  one-half  the  purohaee  price,  put 
the  Tendee  In  poweerion,  and  had  permitted  him  to  retain  that  poiBeerion  for 
■ereral  jears,  in  reliance  upon  the  contract,  and  without  taking  any  steps  to  put 
an  end  to  it :  Htldy  that  these  acts  of  the  Tendor  constituted  such  a  part  perfor- 
mance as  to  take  the  case  out  of  the  operation  of  the  statute  of  frauds,  and 
entitle  the  Tendee  to  a  spedflo  performance  of  the  agreement. 

SiU  for  9peci$c  perfcrmanoBj  vhat  it  wm&t  tet  forth  :  Evidence  not  warrantod  by 
oUegaHonB  mutt  he  ditrtgarded.  In  a  biU  for  the  spedfle  performance  of  a 
parol  contract  for  the  oouTeyance  of  land,  the  general  facts  relied  upon  showing 
a  part  performance  as  a  ground  for  taking  the  case  out  of  the  statute  of  frauds, 
and  for  enforcing  the  agreement,  must  be  spedfloaUjr  set  forth.  And  if  evidence 
Is  taken  in  the  case  of  valuable  improvements  made  by  complainant  on  the  land 
in  oontroverqj,  when  there  Is  no  allegation  in  the  bUl  with  respect  to  such 
improvements,  the  court  cannot  consider  such  evidence  In  the  decision  of  the 


ThattfanelsnotgeneraUjof  the  essence  of  such  contracts.  8e&  WdUaco  v.  Pidge, 
411ich..070;  Jforrft «.  flbyf.  11  Mich.,  9;  Ri4^mond  v.  Sofdmon,  IS  Mich.,  198;  Oon^ 
vtrm  u.  Blwmri€h,  14  Mtoh.,  109.  That  it  may  become  so  where  the  vendee  delays 
unto  the  value  of  the  property  is  essentially  changed.  See  Smith  v.  Lawrm^ee,  15 
Mich.,  499. 

lliat  the  court  cannot  give  relief  on  a  case  proved  but  not  put  in  issue  by  the 
pleadings.  See  Wunherer  v.  HewUt,  10  Mich.,  468;  JRidkftaa»  v.  B^ffum^  11  Mieh., 
M9;  DvsM  «.  Zhmn,  11  Mich.,  98# ;  Moran  «.  Faimer,  18  Mich.,  887. 

And  on  thegmeral  subject  of  qjMcUlc  performance,  see  Bwrteh  v.  Hoggo,  cmte,  81, 
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being  the  balance  of  the  consideration  money  and  interest* 
which  he  refased  to  accept 

The  answer  denies  making  the  agreement  set  ont  in  the  bill, 
but  admits  that  an  agreement  was  made  in  substance  as 
[*68]  follows:  *The  defendant  agreed  to  sell  the  land  in 
question  to  the  complainant,  but  defendant  does  not 
recollect  whether  the  complainant  was  to  pay  two  or  three  dol- 
lars per  acre ;  that  the  defendant  was  to  receiye  $80  in  cattle 
from  the  complainant  in  part  payment,  upon  the  deliyery  of 
possession  of  said  land;  that  the  complainant  further  agreed 
to  deliyer  to  the  defendant  during  the  fall  next  succeeding,  a 
certain  yoke  of  oxen  as  a  further  payment,  and  the  balance  in 
three  years,  with  interest,  and  also  to  pay  the  taxes  on  said 
land,  and  on  two  other  tracts  which  the  defendant  owned. 

The  defendant  denies  that  he  agreed  to  giye  further  time 
after  the  expiration  of  said  three  years,  to  pay  the  balance  of 
the  consideration  money,  should  the  complainant  find  it  incon- 
venient to  pay  such  balance,  or  receiye  grain  instead  of  money, 
or  any  other  cattle  than  the  yoke  of  oxen  which  the  defendant 
ayers  the  complainant  was  to  deliver  in  the  fall;  the  defendant 
further  states  that  it  was  understood  between  the  parties  that 
a  bond  for  a  deed  was  to  be  given  to  the  complainant  upon 
receiving  the  said  yoke  of  oxen,  and  a  deed  upon  the  payment 
of  the  whole  amount  agreed  to  be  paid. 

The  defendant  admits  that  in  the  fall  of  1835  the  complainant 
called  upon  him,  and  said  that  he  was  ready  to  pay  the  amount 
due  for  the  purchase  of  the  said  tract  of  land,  etc.,  and  further 
admits  that  the  complainant  asked  him  (the  defendant)  to 
receive  the  balance  due,  which  the  complainant  said  he  then 
had  in  money,  etc. 

Whipple  and  Vandyke^  for  complainant. 
F,  Johnaan,  for  defendant. 

The  Chakcellok: 

From  the  testimony  there  can  be  no  doubt  that  the  agreement 
between  the  parties  was  substantially  as  stated  in  the  bill. 
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By  the  tefltimony  in  the  case,  it  appears  that  the  price  to  be 
paid  by  the  complainant  for  the  land  was  $150;  that 
$80  was  *paid  down,  leaving  only  a  balance  of  $70  dae;  [*69] 
that  the  land  was  sarveyed  by  defendant,  and  that  he 
pat  the  complainant  in  possession.  It  farther  appears  that 
complainant  has  resided  on  the  land  eyer  since,  and  that  he  has 
bnilt  an  addition  to  the  hoase,  has  cleared,  fenced  and  improved 
some  twenty-five  acres  of  land,  and  set  oat  an  orchard.  The 
improvements  are  estimated  by  the  witnesses  at  from  $200  to 
$500. 

The  payment  of  so  considerable  a  portion  of  the  pnrchase 
money,  the  being  placed  in  possession  by  the  defendant,  and 
the  long  occupation  by  the  complainant,  and  valuable  improve- 
ments made  by  him  on  the  premises,  are  sach  acts  of  part  per- 
formance as  to  take  the  case  out  of  the  statute  of  frauds. 

It  is  next  to  be  considered  whether  there  has  been  such  a 
neglect  to  perform  the  conditions  of  the  contract,  on  the  part 
of  the  complainant,  as  to  preclude  him  from  relief  in  this  court. 

There  is  some  discrepancy  between  the  answer  and  the  testi- 
mony as  to  what  the  precise  terms  of  the  agreement  were. 

The  witnesses  Lavigne  and  Antaillaird  both  state  that  the 
agreement  was,  that  after  the  payment  of  $80,  the  defendant 
was  to  give  the  complainant  three  years  to  pay  the  balance,  and 
that  if  the  defendant  was  not  then  able  to  pay,  he  would  give 
him  a  longer  time  and  would  not  trouble  him.  The  defendant, 
in  his  answer,  says  the  complainant  was  to  have  delivered  to 
him  another  yoke  of  oxen  in  the  fall,  and  that  then  he  was 
to  have  three  years  to  pay  the  balance.  He  further  says  his 
object  in  selling  the  land  was  to  obtain  the  oxen  in  the  fall,  and 
also  because  he  should  want  money  at  the  end  of  three  years. 

It  is  conclusively  established  that  the  price  to  be  paid  for  the 
land  was  $150,  and  that  $80  was  paid  down,  and  that  the  bal- 
ance due  was  but  $70.  Now  if  the  oxen  had  been  delivered  in 
the  fall,  at  $50,  there  would  have  been  but  $20  remaining. 

It  seems  somewhat  strange  that  the  defendant  (who  is  a  man 
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of  wealth,  as  appears)  should  let  either  the  one  or  the  other  of 
these  objects  form  the  iDducement  to  the  sale. 

From  a  view  of  the  whole  sase,  I  am  led  to  the  con- 
[*70]  dasioD  *that  this  matter  of  the  deliyery  of  the  oxen  in 
the  fall  did  not  form  any  part  of  the  original  contract, 
and  that  this  matter  is  improperly  blended  with  the  agreement 
set  np  in  the  answer.  It  seems  incredible  that  three  years'  time 
should  have  been  given  to  pay  the  $20,  with  the  assurance  that, 
if  it  should  become  necessary,  the  time  should  be  further  ex- 
tended. 

The  defendant  states  in  his  answer  that  he  does  not  remem- 
ber whether  the  price  of  the  land  was  $150  or  $225.  Now,  if 
he  cannot  remember  what  the  price  of  the  land  was,  it  may  be 
presumed,  without  any  imputation  of  intentional  mis-statement, 
that  he  may  have  so  far,  at  least,  forgotten  its  details  as  to  have 
mingled  that  which  was  a  matter  of  subsequent  conversation 
with  the  original  agreement.  Three  witnesses  concur  in  their 
statements  with  regard  to  the  price  to  be  paid  for  the  land,  and 
as  to  the  terms  of  agreement  between  the  parties;  and  this 
statement  of  the  agreement  which  b  given  by  the  witnesses 
was  made  by  the  parties  about  the  time  the  sale  was  made,  and 
when  it  was  fresh  in  the  recollection  of  both  the  complainant 
and  the  defendant.  The  terms  of  the  agreement  were  simple 
and  easily  understood,  and  the  witnesses  all  concur  that  $150  was 
to  be  paid  for  the  land,  $80  of  which  was  paid  down,  the  bal- 
ance to  be  paid  within  three  years;  that  the  complainant  stated 
at  the  same  time  that,  from  the  relation  which  exists  between 
him  and  the  defendant,  if  defendant  could  not  pay  him  the  bal- 
ance at  the  end  of  the  three  years,  that  he  would  not  trouble 
the  defendant,  but  would  give  him  further  time.  Can  this  be 
reconciled  at  all  with  the  fact  that  the  balance  was  only  $20  ? 
There  can  be  but  little  doubt  that  the  witnesses  state  the  con- 
tract correctly,  and  that  this  agreement  to  deliver  the  cattle 
in  the  fall,  and  to  pay  taxes,  was  in  pursuance  of  the  agreement 
that  the  defendant  would  receive  cattle  or  grain  for  the  balance. 
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This  is  perfectly  consistent  with  the  oonyersation  between  the 
complainant  and  the  defendant,  mentioned  by  Le  Duo  in  his 
testimony,  and  in  no  other  way  can  the  whole  of  the  testimony 
be  reconciled. 

When  the  defendant  said  to  the  complainant,  ^  Yoa  did  not 
bring  the  oxen ! "  the  complainant  replied,  by  way  of 
apology,  *that  one  of  them  had  died;  and  this  oonversa-  [*7l] 
tipn  is  perfectly  consistent  with  the  testimony  of  the 
three  witnesses  first  named.  In  their  statement  of  the  agree- 
ment there  appears  to  have  been  no  condition  that  the  com- 
plainant was  to  deliver  to  the  defendant  a  pair  of  oxen,  as  stated 
in  the  answer.  This  must  have  been  a  matter  of  subseqaent 
conversation,  and  in  no  other  way  can  it  be  reconciled,  either 
with  the  testimony  or  the  other  facts  in  the  case. 

But  even  supposing  this  condition  had  made  a  part  of  the 
original  agreement  under  the  facts  in  the  case,  this  court  would 
hesitate  much  before  it  would  refuse  relief  to  the  complainant. 

Here  the  excuse  for  the  non-delivery  of  the  oxen  was,  that 
one  of  the  oxen  died  before  the  time  they  were  to  have  been 
delivered.  The  defendant  permitted  the  complainant  to  remain 
in  possession,  without  taking  any  steps  to  rescind  the  agree- 
menty  until  1835,  and  permitted  him  to  go  on  uninterrupted  to 
make  valuable  and  permanent  improvements  on  the  premises. 
This  case,  in  itself,  is  not  of  great  importance,  but  it  is  import- 
ant to  the  complainant,  as  it  involves  the  labor  of  many  years. 

I  cannot  well  conceive  of  a  case  which  would  call  more 
strongly  upon  the  court  to  decree  a  specific  performance  of  a 
contract,  on  the  ground  of  part  performance,  than  this.  The 
tender  on  the  part  of  the  complainant  was  sufficient  under  the 
circumstances;  it  was  an  offer  to  pay  the  balance,  which  was 
refused  by  the  defendant. 

The  complainant  must  have  a  decree  for  a  specific  perform- 
ance upon  payment  of  the  balance  due,  with  interest. 
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DsTld  chopper  and  Charles  Jadkaqn  v.  Hlnwn  Alden  and  othen, 
Commiisionen  of  Internal  ImproTement»  and  the 

Mayor*  etc,  of  Detroit. 

Oitltr/or  H^fuHcHom  by  ojfieer  cut  of  court:  McHom  to  dimolve.  An  inJanetlQa 
gnuted  by  a  jastloe  of  tba  supreme  oooit,  In  cases  wliero  the  sUftute  aathoriasi 
It,  stands  upon  the  same  footing  as  If  granted  hj  the  ohanoellor;  and  In  either 
case  It  Is  competent  for  the  defendants.  In  Taoatlon,  and  before  thoj  pat  In  their 
answer,  to  more  to  dismiss  the  Injunction  for  want  of  equl^ln  the  bUl. 

Lot  cmm*  in  Detroit,  rigkU  of  in  gtrccU.    Purchasers  of  lots  In  the  city  of  Detroit 

acquire  no  other  or  greater  rights  from  the  fact  that  said  dty  was  bdd  out  Iqr  the 

governor  and  judges  of  the  late  territory  of  Michigan,  under  an  act  of  Ooogress 

authorising  them  so  to  do,  than  they  would  acquire  if  the  same  had  been  Laid  out 

'  Xxf  an  IndlTlduai  who  had  legally  dedicated  certain  portions  for  streets  and  all^yB. 

RiffiU»  of  lot  ownera  in  gtrcctK  Power  of  city  to  ieam  etreet  Purchasers  of  lots 
bounded  on  a  street  or  square  acquire  a  right  to  have  such  street  or  square  pre- 
served and  appropriated  to  the  uses  for  which  it  was  dedicated,  and  the  dty.  In 
the  absence  of  any  express  author!^,  has  no  power  to  lease  any  portion  of  sooh 
street  or  square,  to  be  used  for  a  purpose  destruetlTe  of  the  ends  for  which  it  was 
originally  dedicated,  (a) 

b^nction  to  prevent  improper  appropriation  of  etreet  Where  land  Is  dedicated  to 
a  particular  purpose,  and  the  municipal  authorities  undertake  to  appropriate  It 
to  an  entirely  different  one,  they  may  be  restrained  by  injunction,  on  the  appU- 
oation  of  an  adjoining  lot  owner,  from  so  doin^. 

Corporate  powerw  of  Detroit,  The  corporatioa  of  the  city  of  Detroit  has  no  power 
except  that  which  is  conferred  by  the  act  of  incorporation  or  other  acts  spedaOy 
relating  thereto,  (b) 

Oomaiteionert  qf  internal  improvement,  power  of  to  appropriate  etreetM,  Theoom- 
mlssloners  of  internal  improrement  haTO  no  right,  under  the  general  powers 
conferred  on  them,  to  appropriate  a  portion  of  a  street  In  the  d^  of  Detroit  for 
the  purpose  of  erecting  offices  and  other  buildings  thereon,  (e) 

Injunction  againet  public  oJBUcere,  Equity  has  undoubted  jurisdiction  to  Intecfere  by 
injunction  where  public  officers  are  proceeding  illegally  and  Improperly,  under  a 
claim  of  right,  to  do  any  act  to  the  injury  of  IndlTidual  rights.  (A 

The  bill  in  this  case  was  filed  September  20, 1832,  and  stated 
that  complainant  Jackson  was  the  owner  in  fee  of  the  west 

(a)  See  JPeopXe  v.  Carpenter,  1  Uloh.,  ITS.  See,  also,  a  veiy  full  discussion  of  this 
general  subject  In  MilKau  v.  Sharp,  17  Barb.,  485;  Aisis  «.  Scune,  88  Barb.,  S88;  Bame 
OSoM,  on  appeal,  97  N.  Y.,  611. 

(5)  The  general  inclination  of  courts  seems  to  haTo  been  to  construe  all  charters 
of  incorporation  strictly,  and  to  require  the  corporation  in  all  cases  to  show  legisla- 
tlTC  authority  for  the  powers  It  assumes  to  exerdae:  See  DunKam  v.  Rochester,  5 
Oow.,  466;  ifayor  of  Savannah  «.  Hartridge,  8  Ga.,  SS;  Roehteier  v.  OoUine,  IS  Barbw, 
8S0:  Reed  v.  Toledo,  18  Ohio,  161;  Mt  PUatant  v,  Breeee,  11  Iowa,  889;  Bennett  v. 
Birmingham,  81  Penn.  St.,  16. 

(o)  In  People  v.  Carpenter,  1  Mich..  178,  it  was  said  that  neither  the  common 
cotmdl  of  Detroit  nor  the  goTemor  and  judges  (the  legislatire  authority)  of  Mlohl- 
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half  of  lot  namber  43,  and  that  complainant  Cooper  was  the 
owner  in  fee  of  the  east  half  of  said  lot,  and  also  the  entire  lot 
42,  both  of  said  lots  being  in  section  six  of  the  city  of  Detroit, 
according  to  the  plan  of  the  city  made  and  adopted  by  the  gov- 
ernor and  judges  of  the  late  territory  of  Michigan,  pursuant  to 
the  provisions  of  an  act  of  congress  for  that  purpose. 

*That  said  lots  were  situated  adjoining  and  fronting  [*78] 
on  a  public  street  called  Michigan  Grand  avenue,  200 
feet  wide;  that  said  street  was  laid  out  and  established  as  a 
public  street  and  open  space,  not  only  for  the  free  and  uninter- 
rupted use  of  all  the  citizens  as  a  street,  but  for  the  ornament 
of  said  city,  and  more  especially  for  the  convenience,  benefit, 
use  and  healthfulness  of  the  lots  adjacent  to  and  situated  on 
said  avenue;  that  complainants,  and  those  through  and  under 
whom  they  claim,  had  been  in  full,  peaceable,  quiet  and  unin- 
terrupted possession  of  said  lots  and  of  said  avenue,  as  an  ease- 
ment, for  more  than  twenty-five  years  last  past;  that  they  gave 
a  much  greater  price  for  the  lots  than  they  would  have  done, 
had  they  supposed  they  did  not  acquire  a  vested  right  in  said 
avenue  as  permanent  and  indefeasible  as  in  the  lots  themselves; 
that  they  had  expended  large  sums  of  money  in  improving  said 
lots,  had  erected  expensive  buildings  and  actually  resided 
thereon  with  their  families  for  several  years. 

That  the  mayor,  recorder,  aldermen,  etc.,  of  the  city  of 
Detroit,  September  4, 1888,  executed  a  lease  to  the  people  of 
the  state  of  Michigan,  reciting  that, 

**  Whereas,  Pursuant  to  a  call  of  the  mayor  of  the  city  of 
Detroit,  a  meeting  of  the  freemen  was  held  at  the  city  hall,  in 
said  city,  on  Thursday,  the  second  day  of  August,  A.  D.  1838: 

gan  Tsrrltoiy  could  authoriie  the  ezdnsiTe  ma  of  any  of  the  streets  of  the  ctty  by 
iadiriduals.  This  is  unquestionably  true  so  far  as  the  appropriation  would  interfere 
with  the  vested  rights  of  adjoining  individual  lot  owners,  and  to  that  extent  the  case 
of  Garpenter  supports  the  present. 

id)  See  Brawn  «.  Oardner,  pott,  890.  The  right  to  restrain  public  officers  by 
injunction,  when  proceeding  illegally,  was  also  recognised  in  WilliamB  v.  Detroit,  9 
Mich.,  660;  Woodbridge  v.  Detroit,  8  Mich.,  874;  Palmer  v.  Rick,  18  Mich.,  414;  MtUer 
V.  Chundy,  18  Mich.,  640;  Conway  v.  Waverly,  16  Mich.,  867;  ScAool  District  v.  Dean, 
17  lOoh.,  888;  Ryan  v.  Brown,  18  Mich.,  196;  Kinyon  v.  Dw^ene,  81  Mich.,  498w 

67 


73  CASES  IN  CHANCERY. 


CbORB  T.  AlDBM. 


And  whereoBy  after  said  meeting  was  duly  organized,  and  the 
object  of  the  call  explained,  the  following  resolution  was 
adopted  hj  said  meeting,  viz.: 

*'  Beaolved^  That  the  common  coancil  of  said  city  be  author- 
ized to  lease  to  the  state  of  Michigan  a  space  in  Michigan 
Grand  avenae,  between  the  city  hall  and  Bates  street,  adjoin- 
ing Bates  street,  sixty  feet  in  width  and  extending  one  hun- 
dred and  forty  feet  towards  the  city  hall,  for  the  purpose  of 
erecting  a  brick  building  for  a  depot  for  passenger  cars,  and 
for  other  purposes  connected  with  the  operations  of  the  Cen^ 
tral  railroad;  and  also  the  privilege  of  laying  a  track  or  tracks 
from  the  present  termination  of  the  railroad,  in  the  most  eligi- 
ble manner,  to  the  aforesaid  ground  between  Bates  street  and 

the  city  hall. 
['*74]  *  '^  Now,  therefore,  be  it  known,  that  the  common 
council  of  said  city,  in  obedience  to  the  resolution  of  the 
freemen  of  said  city,  above  recited,  so  far  as  they  have  power 
and  authority  under  the  city  charter  and  amendments  thereto, 
and  without  the  intervention  of  a  jury  to  assess  private  dam- 
ages, and  in  this  manner  so  to  do,  do  hereby  lease  to  the  peo- 
ple of  the  state  of  Michigan  all  that  space  of  ground  in  the 
center  of  Michigan  Grand  avenue,  in  said  city,  between  the 
city  hall  and  Bates  street,  sixty  feet  in  width  on  the  west  side 
of  Bates  street,  adjoining  said  Bates  street,  and  extending  one 
hundred  and  forty  feet  towards  the  city  hall,  for  the  purpose 
of  erecting  thereupon  a  brick  building,  to  be  used  as  a  passen- 
ger car  house  and  for  railroad  offices,  connected  with  the  oper- 
ations of  the  Central  railroad  only.  And  the  said  common 
council,  so  far  as  they  have  power,  as  aforesaid,  do  hereby  also 
grant  to  the  people  of  the  state  of  Michigan  the  other  privi- 
leges in  said  resolution  of  the  freemen  above  recited,  for  the 
purposes  therein  specified. 

'^  It  being  always  understood,  however,  and  these  presents 
are  upon  these  express  conditions,  and  not  otherwise,  viz. : 

"  That  these  presents  and  the  privileges  and  ground  hereby 
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granted  and  leased  to  the  people  of  said  state,  shall  oontinne 
and  be  in  force  so  long  as  said  ground  and  the  buildings 
thereon  to  be  erected,  and  said  privileges,  shall  be  used  and 
occupied  for  the  purposes  hereinbefore  specified  and  mentioned, 
and  that  as  soon  as  they  shall  cease  to  be  thus  used  and  occu- 
pied, they  shall  all  and  singular  forthwith  revert  to  the  mayor, 
recorder,  aldermen  and  freemen  of  the  city  of  Detroit,  and 
these  presents  from  thenceforth  be  null  and  void. 

**  And  upon  the  further  condition,  that  no  more  than  one 
track  or  railway  shall  be  placed  or  made  across  Woodward 
avenue,  from  the  present  termination  of  the  railroad,  for  the 
purpose  o^  arriving  at  said  passenger  car  house. 

**  And  upon  this  further  condition,  that  in  case  the  people  of 
said  state,  or  their  agents,  or  the  commissioners  of  the  Central 
railroad,  or  the  acting  commissioner  thereof,  do  not,  within  one 
month  from  this  date,  notify  the  common  council  of  said 
*city  of  the  acceptance  of  this  lease  and  privileges  [*75] 
hereby  granted,  subject  to  the  provisions,  conditions  and 
understanding  hereinbefore  and  hereinafter  contained,  or  in 
case  the  said  people  or  their  agents,  or  said  commissioners  or 
commissioner,  or  his  or  their  successors  in  office,  do  not,  within 
the  period  of  one  year  from  and  after  the  date  of  such  notification 
to  said  common  council,  have  erected  and  completed  the  afore- 
said brick  building,  and  in  use  for  the  purposes  aforesaid;  then, 
and  in  each  of  these  cases,  these  presents  shall  cease,  be  inopera- 
tive, null  and  void.  And  these  presents  are  upon  this  further 
express  condition  and  understanding,  and  not  otherwise,  viz.: 
that  the  said  state  of  Michigan  shall  and  will,  from  time  to 
time,  and  at  all  times,  save  harmless  and  keep  indemnified  said 
common  council  and  every  member  thereof,  and  the  mayor, 
recorder,  aldermen  and  freemen  of  the  city  of  Detroit,  of  and 
from  all  damages,  sums  of  money,  costs,  charges,  troubles,  suits 
and  expenses  which  they  or  any  of  them  shall  or  may,  at  any 
time  hereafter,  be  put  unto,  by  being  compelled  to  pay  dam- 
ages or  sums  of  money  to  individuals,  by  reason  of  said  com- 
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mon  coancil  having  executed  these  presents,  or  on  account  of 
said  space  of  ground  and  privileges  hereby  granted  being  used 
or  occupied  as  aforesaid.     In  testimony/'  etc 

That  if  said  road  should  be  constructed  and  laid  down  as 
contemplated,  it  would  pass  along  the  entire  front  of  complain- 
ants' dwelling  houses  and  premises  on  Michigan  Grand  avenue, 
and  near  to  the  same;  and  that  if  the  building  contemplated 
by  the  lease  should  be  erected,  it  would  greatly  incumber  said 
avenue,  and  block  up  and  obstruct  the  free  use  of  the  same, 
and  extend  across  the  entire  front  of  said  lots,  to  the  great 
annoyance  and  damage  of  complainants.  The  bill  charged 
that  the  lease  was  made  without  authority;  it  further  stated 
that  the  commissioners  of  internal  improvement  did,  on  or 
about  the  same  day  the  lease  was  made,  accept  the  same  in 
behalf  of  the  people  of  the  state  of  Michigan,  and  by  a  reso- 
lution of  the  board  directed  the  acting  commissioner  on  the 
Central  railroad  to  go  on  and  erect  the  buildings,  and  lay  down 
the  track  of  the  railroad,  as  contemplated  in  the  lease, 
[*76j  without  ^providing  any  compensation  whatever  for 
complainants'  damages;  that  Hiram  Alden,  the  acting 
commissioner,  had  employed  engineers  and  other  persons,  and 
actually  commenced  the  construction  of  said  road  and  build- 
ings, and  threatened  to  continue  the  same;  that  the  necessary 
grade  for  said  road  would  elevate  the  same  from  one  to  three 
feet  above  the  general  level  of  said  avenue. 

The  bill  prayed  an  injunction  to  restrain  the  commissioners 
from  constructing  the  road  and  erecting  the  buildings,  in  said 
Michigan  Grand  avenue,  etc. 

Upon  proof  of  the  sickness  of  the  chancellor,  an  injunction  was 
granted,  according  to  the  prayer  of  the  bill,  by  the  Hon.  George 
Morell,  one  of  the  justices  of  the  supreme  court,  Sept.  20, 1838. 

A  motion  was  now  made  to  dissolve  the  injunction  for  want 
of  equity  in  the  bill. 

P.  Moreyy  attorney-general,  for  defendant  Alden. 

1.    The  complainants  do  not  show  such  rights  as  will  authorise 
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the  ooart  to  interfere  in  their  behalf  by  injunction,  nor  such  a 
case  as  will  sustain  a  decree. 

2.  If  the  court  should  be  against  us  on  the  first  point,  then 
we  say,  that  by  their  own  showing  in  the  bill,  they  have  an 
ample  and  complete  remedy  at  law  for  the  injury  complained 
of;  for  if  they  have  rights  to  sustain  this  proceeding,  they 
must  have  sufficient  to  sustain  a  suit  at  law  for  the  trespass; 
or,  if  their  property  is  injured,  they  can  appeal  to  the  appraisers 
under  the  provisions  of  the  15th  section  of  the  act  for  the 
regulation  of  internal  improvement,  etc.,  page  197^  Session 
Laws  of  18S7. 

3.  By  the  provisions  of  the  20th  section  of  the  act  relative 
to  the  city  of  Detroit,  approved  April  4,  1827,  and  the  1st 
section  of  an  act  to  amend  the  same,  approved  June  29,  1832, 
the  common  council  are  vested  with  full  power  and  authority 
^^to  make  or  alter ^^  streets  and  "generally  to  do  and  perform 
under  the  by-laws  and  ordinances  or  other  directions  of  the 
common  council,"  whatever  mat/  be  for  the  regularity^  pttblic 
Aealthf  and  convenience  of  the  city. 

*And  by  the  lease  set  out  in  the  bill,  all  this  power  is  [*77] 
delegated  to  the  board  of  internal  improvement  This, 
it  is  contended,  must  operate  as  an  estoppel  of  any  claim  of 
the  complainants,  and  as  a  relinquishment  of  damages  by  the 
city  of  Detroit;  and  on  this  ground,  it  is  contended  there  is  no 
equity  shown  in  complainants'  bill,  or  rather  that  their  own 
showing  divests  them  of  a  right  to  interfere. 

4.  But  conceding  all  other  grounds,  it  is  still  contended  that 
the  *^ right  of  eminent  domain^^  under  our  constitution  and 
laws,  must  remain  with  the  sovereign  power,  the  people;  and 
that  the  defendant,  Hiram  Alden,  acting  commissioner  of  the 
Central  railroad,  who  appears  for  the  purpose  of  making  this 
motion,  was  btU  acting  as  the  agent  of  the  people  in  the  exercise 
of  this  righty  in  doing  the  acts  complained  of  in  the  bill,  and 
consequently  that  no  court  can  interfere  with  or  restrain  him 
and  his  associatesy  in  the  exercise  of  the  power  thus  delegated 
to  them  by  the  sovereignty  of  the  state. 
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It  is  urged  that  this  right  of  ^  eminent  domain  "  was  intended 
to  be  exercised  by  the  legislature,  and  that  it  is  fully  delegated 
to  the  commissioners  of  internal  improvement  by  the  15th  sec- 
tion of  the  act  for  the  regulation  of  internal  improvement, 
and  for  the  appointment  of  a  board  of  commissioners,  approved 
March  21, 1837.    See  Seaeion  Lowe  of  1831,  pages  197  and  198. 

The  following  authorities  are  referred  to  as  fully  sustaining 
the  construction  contended  for:  Rodgere  o.  BradskaWy  20 
Johns.,  735,  and  cases  cited;  Wheelock  v.  Young  and  Pratt^ 
4  Wend.,  647;  Beekman  v.  Saratoga  <t  Schenectady  R.  R. 
Co,,  3  Paige,  72,  73,  and  cases  cited;  Vdrick  v.  Smith  and 
Attorney- Oeneral,  5  Paige,  137;  Hie  Moluxwk  Bridge  Co,  v. 
The  Oiica  df  Schenectady  R.  R.  Co.,  6  Paige,  560  to  565;  and 
the  Charles  River  Bridge  Co,  v.  The  Warren  Bridge  Co,,  11 
Peters,  536  to  583,  and  the  cases  cited. 

5.  It  is  contended  also,  that  the  allegations  in  the  bill  show 
that  the  people  of  the .  state  of  Michigan,  the  grantees  in  the 
lease, which  the  complainants  seek  to  have  delivered  up  to  be 
canceled,  should  have  been  made  parties  to  the  bill,  and 
[*78]  that  the  *in junction  should  be  dissolved  because  their 
rights  cannot  be  infringed  in  a  case  to  which  they  are 
not  parties. 

Woodbridge  df  Backus,  contra.    (Argument  omitted.) 

[♦84]    *Thb  Chancellos: 

A  preliminary  objection  is  made  by  the  counsel  for 
the  complainants,  that  the  injunction  in  this  case,  having  been 
allowed  upon  the  bill,  as  sworn  to,  and  no  answer  having  been 
put  in,  nor  the  state  of  the  case  varied,  it  is  not  competent,  or 
according  to  the  course  of  practice,  to  move  to  dissolve  on  the 
same  state  of  facts  in  vacation. 

Our  statute  (R.  S.,  376,  sec.  103)  authorizes  the  justices  of 
the  supreme  court  severally,  to  ^'exercise  the  powers  of  the 
chancellor,  with  respect  to  the  granting  of  injunctions,**  in 
certain  cases.     An  injunction  granted   by  a    justice  of  the 

supreme  court,  in  cases  where  the  statute  authorizes  it,  stands 
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upon  the  same  footing  as  if  granted  by  the  chancellor,  and  in 
either  case,  it  is  competent  for  the  defendants  in  vacation,  and 
before  they  put  in  their  answer,  to  move  to  dissolve  the  injunc- 
tion for  the  want  of  equity  in  the  bill.  See  Mintum  v.  8ey- 
mauTf  4  Johns.  Ch.,  173. 

It  is  urged  by  the  counsel  for  the  complainants,  that  the 
mayor,  recorder  and  aldermen  had  no  authority  to  make  the 
lease  to  the  commissioners  of  internal  improvement;  that  the 
city  of  Detroit,  having  been  laid  out  by  the  government  of  the 
United  States,  and  lots  purchased  with  reference  to  the  plan  of 
the  city,  adopted  by  the  government  at  the  time  of  laying  out 
the  same,  the  purchasers  have  acquired  vested  rights  of  such  a 
character,  that  the  plan  of  the  city,  thus  adopted  and  estab- 
lished, cannot  be  changed  or  in  any  manner  interfered 
*with,  even  by  the  full  and  express  authority  of  legisla-  [*^^] 
tive  power,  and  that  the  exercise  of  such  a  power  is  re- 
garded in  the  light  of  a  revocation  of  a  grant,  or  the  violation 
of  the  obligation  of  a  contract,  and  the  cases  of  Fletcher  v. 
Peck^  and  Dartmouth  College  v.  Woodward^  are  cited  in  support 
of  this  doctrine.  I  cannot  view  the  question  in  this  light.  I 
am  unable  to  perceive  that  the  United  States,  by  authorizing 
their  trustees,  the  governor  and  judges,  to  lay  out  a  town, 
intended  to  convey  or  did  convey,  any  other  or  greater  rights 
to  purchasers  of  lots  in  the  premises,  than  would  be  acquired 
by  purchasers  of  lots  where  an  individual  had  laid  out  a  town 
or  city,  and  had  legally  dedicated  certain  portions  for  streets 
and  alleys,  on  which  lots  were  bounded.  But  it  is  undoubtedly 
true  that  purchasers  of  lots  bounded  upon  a  street  or  square, 
acquire  a  right  and  are  interested  in  its  preservation,  and  the 
application  of  such  street  or  square  to  the  uses  for  which  it  was 
dedicated;  and  should  any  city  corporation,  without  full  and 
express  authority  so  to  do,  undertake  to  grant  any  portion  of 
such  public  street  to  other  individuals,  to  be  used  for  any  pur- 
pose which  should  be  destructive  of  the  ends  for  which  such 
street  was  originally  dedicated,  such  grant  would  be  void.     It 
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is  not  necessary  to  discuss  at  present,  the  extent  or  the  limits 
of  the  legislative  power  to  authorize  an  improyement  in  a  city 
or  town,  by  the  change  of  a  plan,  or  a  mere  easement  as  a  right 
of  way  for  a  railroad,  or  even  the  absolute  appropriation,  for 
the  purpose  of  erecting  permanent  public  buildings. 
..  If  the  ground  had  been  dedicated  to  a  particular  purpose,  and 
the  city  authorities  had  appropriated  it  to  an  entirely  different 
one,  it  might  afford  ground  for  the  interference  of  a  court  of 
chancery  to  compel  an  execution  of  the  trust,  by  restraining  the 
corporation,  or  causing  the  removal  of  the  obstruction.  See 
BarkUy  v.  HoweWs  TVusteMy  6  Peters,  507. 

It  is  contended  that  the  common  council  of  the  city  of  Detroit, 
in  granting  the  lease  set  out  in  the  bill,  have  exceeded  their 
powers;  that  no  such  authority  has  been  given  to  the  city  author- 
ities by  the  statutes  creating  and  governing  the  corpora- 
[*86]    tion,  *and  that  the  act  making  such  grant  is  void,  and 
can  in  no  manner  affect  the  rights  of  the  complainants. 

The  authority  of  the  common  council  to  lay  out,  change  or 
alter  any  street  or  highway,  is  contained  in  the  second  section 
of  the  act  entitled  '*  An  act  to  amend  an  act  entitled  '  An  act 
relative  to  the  city  of  Detroit,'  approved  June  29, 1832,"  which 
provides  *^  that  when  any  street,  lane,  alley,  sidewalk,  high- 
way, water  course  or  bridge,  is  proposed  to  be  laid  out,  estab- 
Ibhed,  opened,  made  or  altered  by  the  said  common  council  in 
said  city,  due  notice  shall  be  given  to  all  persons  whose  property 
will  be  affected  thereby,  and  a  jury  shall  be  drawn,"  etc.,  "  who, 
after  being  sworn,  shall  go  on  to  the  premises  on  which  it  is 
proposed  to  lay  out,  establish,  open,  make  or  alter  any  street, 
lane,  alley,  sidewalk,  highway,  water  course  or  bridge,  as  afore- 
said, and  from  an  actual  view  of  the  premises,  shall,  upon  their 
oaths,  determine  whether  the  public  improvement  or  conveni- 
ence require  the  thing  proposed  should  be  done,  and  if  they 
agree  in  the  affirmative,  then  they  shall  proceed  to  assess  the 
damages,  if  any,  upon  any  property  affected  thereby,  respec- 
tively, to  each  owner  or  occupier  thereof,  and  the  said  damages 
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shall  be  paid  before  sueb  improvement  or  alteration  shall  be 
made,  and  within  one  month  after  the  verdict^  which  shall  be 
returned  to,  and  recorded  in  the  mayor's  court,  shall  have  been 
rendered,"  etc. 

The  other  sections  of  the  acts  relative  to  the  city  of  Detroit, 
referred  to,  have  no  application  to  the  present  case.  The  cor- 
poration of  the  city  of  Detroit  have  no  power,  except  that 
which  is  derived  from  the  act  incorporating  the  same,  or  the 
acts  specially  relating  thereto.  See  The  People  v.  Tke  Corpora- 
Hem  of  Albany y  11  Wend.,  644;  Oakley  v.  The  IHuteea  of 
Williamsburg  and  Monroe^  6  Paige,  262. 

Does  the  statute  above  referred  to  authorize  the  corporation 
of  the  city  of  Detroit,  by  a  vote  or  lease,  to  make  a  permanent 
appropriation  of  a  part  of  one  of  the  streets  of  the  city  for  the 
purpose  of  erecting  a  large  and  permanent  building,  and  to  the 
great  injury  of  individuals  ?  Is  it  such  an  alteration  or  change 
of  the  public  street  as  is  contemplated  by  the  act  ?  The 
*corporation  have  not  pretended  to  follow  the  forms  of  [*87] 
law.  It  is  so  alleged,  and  .  their  acts  show  it  to  be  so. 
The  lease  is  carefully  guarded.  It  says:  ^'The  common  coun- 
cil so  far  as  they  have  power  and  authority,  under  the  city 
charter  and  amendments  thereto,  and  without  the  intervention 
of  a  jury,  to  assess  private  damages,  and  in  this  manner  so  to 
do,  do  hereby  lease  to  the  people  of  the  state  of  Michigan,"  etc. 
This  lease  purports  to  have  been  executed  by  virtue  of  a  reso- 
lution of  a  public  meeting  of  the  freemen  of  the  city  of  Detroit. 
But  this  cannot  vary  the  case;  a  portion,  or  even  a  majority"  of 
the  citizens  cannot  legislate  upon  the  rights  of  others  in  this 
way.  It  is  competent  for  individuals  to  stipulate  as  to  their 
own  rights  or  their  own  property,  but  they  cannot  in  this  way 
interfere  with  the  rights  or  property  of  others. 

The  hasty  conclusions  of  a  public  meeting,  regulated  by  no 
forms  or  rules  of  proceeding,  would  be  substituted  for  the  safe 
guards  of  our  constitution  and  laws.  It  would  be  deserting  at 
once  the  learning  and  the  labors  of  the  statesmen  and  law-givers 
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who  hareendeaTored  to  define  and  protect  the  rights  of  property 
among  other  rights,  and  sabmitting  all  to  the  passions  or  inter- 
est which  would  prevail  at  the  moment.  If  it  is  competent  to 
lease  a  street  in  this  manner  to  be  occupied  for  this  purpose,  it 
would  be  for  any  other  purpose;  4ind  whoever  should  happen 
to  be  the  individual  whose  dwelling  was  approached  in  this 
manner,  would  be  fully  sensible  of  the  danger  and  inconvenience 
of  such  an  exercise  of  power.  It  is  not  in  the  power  of  the  city 
authorities,  at  all  events,  under  the  existing  laws,  to  make  such 
a  grant  to  the  injury  of  any  individual;  and  the  complainants 
may  properly  treat  this  proceeding,  as  far  as  it  interferes  with 
their  rights,  as  void,  and  as  conferring  no  authority  upon  the 
commissioners  of  internal  improvement  to  erect  the  building 
complained  of,  to  their  injury.  But  it  is  insisted  that  if  it 
should  be  found  that  the  common  council  exceeded  their  powers 
in  granting  the  lease  in  question,  still  the  commissioners  of 
internal  improvement  have  full  authority  to  do  the  acts  com- 
plained of  by  the  bilL 

This  presents  a  diflScult  and  important  question. 
[*88]  *By  the  thirteenth  section  of  the  act  for  the  regula- 
tion of  internal  improvement,  etc.  (Session  Laws  of 
18S7y  page  196)^  the  board  of  internal  improvement  are  author- 
ized and  required  to  establish  the  rates  of  toll,  etc.,  and  *^  to 
erect  all  such  toll  houses,  weighing  scales,  offices,  and  other 
edifices;  and  also  to  purchase  such  grounds  for  the  convenience 
thereof  as  they  may  think  necessary  for  the  convenience  and 
profitable  use  of  their  canals  or  railroads,''  etc. 

The  fifteenth  section  of  the  same  act  provides  that  ^  the  said 
board  are  hereby  empowered  to  receive  any  cessions  or  grants 
for  the  use  of  the  people  of  this  state,  from  any  person  or  per- 
sons, of  any  lands  through  which  any  line  of  canal  or  railroad 
or  other  public  toorky  shall  have  been  located.  Said  board  of 
commissioners,  and  every  acting  commissioner  under  their 
direction,  shall  be,  and  they  are  hereby,  vested  with  all  the 
privileges  and  powers  necessary  for  the  location,  construction 
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and  keeping  in  repair  all  canals,  railroads  and  other  improve- 
ments of  which  they  may  have  charge;  and  the  said  board, 
their  agents  or  those  with  whom  they  may  contract  for  work- 
ing or  repairing  any  of  said  works  of  internal  improvement,  or 
any  parts  thereof,  may  enter  apon,  use  and  excavate  any  land 
which  may  be  wanted  for  the  site  of  the  same,  or  any  other 
parpose  which  is  necessary  in  the  construction  or  repair  of  any 
of  said  works,"  etc. 

It  is  said,  by  the  counsel  for  the  defendants,  that  these  two 
sections  give  the  commissioners  full  power  and  lawful  author- 
ity to  do  all  that  it  is  alleged  in  the  bill  they  have  done,  or  con- 
template doing. 

Have  the  legislature,  by  these  general  powers,  authorizing 
and  requiring  the  commissioners  to  erect  toll  houses  and  other 
edifices,  and  to  purchase  the  lands  necessary  for  the  convenience 
thereof,  etc.,  authorized  them  in  the  manner  complained  of  by 
the  bill,  to  appropriate  and  occupy  a  public  street  for  a  perma- 
nent building,  140  feet  long  by  60  feet  wide,  to  the  great  dam- 
age, as  alleged  in  the  bill,  of  the  complainants  ? 

After  the  most  careful^  examination,  I  have  been  led  to  the 
conclusion  that  the  legislature  did  not  contemplate  con- 
ferring *this  power  on  the  commissioners,  and  that  no    [*89] 
such  power  is,  by  the  act,  conferred. 

In  order  more  fully  to  understand  this  question,  it  may  be 
well  to  refer  to  the  laws  of  the  state  of  New  York  upon  this 
subject,  and  the  construction  which  has  been  given  to  the  pow- 
ers of  the.  commissioners  conferred  by  those  laws. 

By  the  sixteenth  section  of  the  revised  laws  of  New  York, 
full  power  is  given  **  to  erect  on,  and  take  possession  of,  and 
use  all  lands,  streams  and  waters,  the  appropriation  of  which 
for  the  use  of  such  canals  and  works,  shall,  in  their  judgment, 
be  necessary."  By  the  nineteenth  section  of  the  same  law,  it 
is  provided  ^*  that  whenever  for  the  purpose  of  constructing  a 
eanal  or  making  any  extraordinary  repairs  or  improvements,  it 
shall  be  deemed  necessary  by  the  canal  commissioners  having 
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charge  of  tiie  work,  to  discontinue  or  alter  any  part  of  a  public 
road  on  account  of  its  interference  with  the  proper  location  or 
construction  of  such  work,  be  shall  make  or  direct  to  be  made, 
such  discontinuance  or  alteration.** 

By  the  twenty-fourth  section  of  the  same  law,  the  board  of 
commissioners  are  authorized  ^  to  erect  such  toll  houses,  offices 
and  other  edifices,  and  purchase  such  grounds  for  the  conveni- 
ence thereof,  as  may  be  deemed  necessary  for  the  profitable  use 
of  the  canals,"  etc. 

It  would  seem,  then,  that  the  legislature  of  the  state  of  New 
Tork,  only  contemplated  the  discontinuance  or  alteration  of 
any  public  road  in  case  of  its  interference  with  the  proper  loca- 
tion or  construction  of  the  canal,  repairs  or  improvements,  and 
deemed  it  necessary  to  authorize  it,  by  special  authority,  so  to 
do.  The  general  powers  given  to  the  commissioners  in  this 
acty  are  substantially  the  same  as  the  powers  conferred  upon 
the  commissioners  of  our  state  by  the  act  above  referred  to. 
For  the  purpose  of  offices  or  edifices,  I  am  inclined  to  believe 
that  the  laws  of  New  York  contemplate  the  acquisition  of  lands 
by  purchase  or  grant,  only.  It  certainly  does  not  contemplate 
occupying  a  highway,  in  a  case  like  the  one  now  before  this 
court;  but  only  in  cases  where  the  highway  shall  interfere  with 

the  public  works. 
[*90]  *By  the  thirteenth  section  of  the  act  of  this  state, 
before  referred  to,  the  commissioners  are  authorized  to 
construct  all  houses  and  necessary  edifices,  etc.,  and  to  pur- 
chase lands  for  the  convenience  thereof,  etc. ;  and  it  is  urged 
that  by  the  general  powers  contained  in  the  fifteenth  section 
of  the  same  act,  it  is  competent  for  the  commissioners  to 
appropriate  a  part  of  one  of  the  public  streets  for  the  purpose 
of  erecting  thereon  the  proposed  edifice,  and  to  extend  the  rail- 
road some  twenty  rods,  as  appears  from  the  plat  exhibited, 
from  its  present  termination,  and  directly  away  from  the  route, 
and  not  as  a  connecting  link  between  its  points  of  termination. 
Can  it  be  fairly  inferred  from  the  act,  that  it  was  contemplated 
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to  authorize  the  occupation  and  obstruction  of  highways  for 
public  buildings,  in  this  way  ? 

I  cannot  view  the  powers  conferred  by  the  fifteenth  section 
in  any  other  light  than  as  applying  to  cases  where  it  became 
necessary  to  appropriate  property,  and  interfere  with  private 
rights,  in  carrying  out  the  great  objects  of  the  law  to  connect 
the  two  points  of  termination  by  a  continuous  railway,  and 
that  the  legislature  did  not  contemplate  or  intend  to  confer  the 
power  to  construct  lateral  ways  to  the  distance  here  contem- 
plated, and  there  appropriate  a  public  highway  for  the  purpose 
of  a  large  permanent  building  for  car  houses  and  offices. 

The  strongest  case  to  be  found  in  support  of  the  exercise  of 
such  broad  powers,  is  the  case  of  Rogers  v.  BradshaWy  20 
Johns.,  735.  In  this  case,  where  the  route  of  the  canal  inter- 
fered with  a  turnpike  road,  the  supreme  court  held  that  the 
commissioners  were  not  justified  in  placing  the  road  on  adjoin- 
ing lands,  although  it  was  proved  in  the  cause  that  the  one  or 
the  other  must  yield.  On  appeal  to  the  court  of  errors,  it  was 
held  that  the  general  authority  to  discontinue  a  public  highway 
included  a  turnpike;  and,  also,  that  under  their  general  powers, 
it  was  competent  for  them  to  make  this  diversion  of  the  turn- 
pike from  the  necessity  of  the  case,  and  that  the  legislature 
must  have  intended  to  confer  this  power,  which  was  necessary 
to  carry  their  general  powers  into  effect.  The  court  say:  "  The 
turnpike  road  was  unavoidably  encroached  upon  by  the 
canaL  Another  road  was  indispensable  before  the  *canal  [*91] 
was  commenced,  and  the  land  taken  was  necessary  for 
the  road;  and  further,  it  is  very  certain  the  improvement  of  the 
canal  at  this  place  could  not  be  prosecuted  without  the  road." 

Is  it  to  be  inferred  from  the  reasoning  in  the  above  cited 
case,  that  the  general  provisions  of  our  statute  above  cited^ 
reach  a  case  like  the  present  ?  Here  the  proposed  erections  art 
manifestly  not  absolutely  necessary  to  carry  into  effect  the  gen* 
eral  powers  of  the  board  of  commissioners,  but  the  road  is 
extended  to  a  distance  from  the  line  of  the  railroad,  and  the 
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public  Htreet  in  front  of  the  dwellings  of  the  complainants  per- 
manently appropriated. 

Woald  the  court,  in  the  case  above  cited,  have  construed  this 
as  coming  within  the  meaning  of  the  statute  ?    It  is  believed  not. 

But  it  is  said  the  discretion  is  vested  in  the  board  of  com- 
missioners, and  that  no  other  tribunal  should  interfere.  This  is 
probably  the  correct  view  of  the  exercise  of  the  powers  clearly 
given  them  by  law,  and  the  exercise  of  which  is  necessary  to 
carry  out  the  objects  contemplated  by  the  act.  But  is  it  true, 
that  by  virtue  of  their  appointment,  they  may  exercise  unre- 
strained power  over  the  property  or  rights  of  others,  and  that 
no  remedy  exists  but  an  appeal  to  the  legislative  power  ?  This 
would  be  subverting  and  overturning  one  of  the  first  principles 
of  our  government. 

A  liberal  construction  of  the  powers  the  board  of  commis- 
sioners have  granted  to  them,  and  necessary  for  the  important 
objects  of  their  appointment,  should  be  given;  but  if  those 
powers  are  exceeded,  to  the  injury  of  the  rights  of  individuals, 
the  courts,  of  course,  when  appealed  to,  must  hear  and  decide. 

This  court  has  undoubted  jurisdiction  to  interfere,  by  injunc- 
tion, where  public  officers  are  proceeding  illegally  or  improperly, 
under  a  claim  of  right  to  do  any  act  to  the  injury  of  the  rights 
of  others.  See  Mohawk  ^  JET,  H.  H.  Co,  v.  ArtcTier^  6  Paige, 
88;  OaJdey  v.  Thistees  of  WUliamsburg,  Id.,  264;  Gardner  v. 
Trustees  of  the  village  of  Newburgy  2  Johns.  Ch.,  162;  BeUenap 

V.  JSelknap^  Id.,  463. 
[*92]  *Th6  commissioners  would  not,  perhaps,  be  trespassers 
unless  they  acted  in  bad  faith;  but  when  this  court  is 
appealed  to,  to  protect  the  rights  of  parties,  I  know  of  no  rule 
nor  of  any  reason  that  will  excuse  it  from  adjudicating  upon 
the  law  and  the  rights  of  these  parties,  as  it  would  be  compelled 
to  do  in  every  other  case. 

This,  then,  being  the  view  entertained  by  the  court,  the  ques- 
tion recurs,  have  the  powers  attempted  to  be  exercised  by  the 
board  of  commissioners  been  granted  by  the  legislature  ?    If 
so 
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this  extension  from  the  line  of  the  road^  and  the  car  house  and 
offices,  etc.,  proposed  to  be  erected,  are  authorized  by  the  act, 
what  is  the  limit  of  the  powers  of  the  commissioners  ?  If  it 
may  be  extended  twenty  rods,  it  may,  upon  the  same  principle^ 
be  extended  one  hundred  rods.  If  the  street  in  front  of  the 
residences  of  these  complainants,  may,  by  virtue  of  these  gen- 
eral powers,  be  occupied  for  the  purposes  here  contemplated^ 
and  there  is  no  remedy,  I  can  see  nothing  to  prevent  the  occu- 
pation of  the  street  in  front  of  the  residence  of  any  other  indi- 
vidual for  a  furnace  for  the  manufacture  of  engines,  and  another 
for  a  shop  for  the  manufacture  of  cars  or  carriages,  for  store 
houses,  or  for  a  dwelling  house  for  the  residence  of  the  receiver 
of  tolls.  I  cannot  well  preceive  where  the  limits  of  this  implied 
power  are  to  be  found.  It  is  a  conclusion  from  which  I  cannot 
escape,  that  the  legislature,  by  the  general  term  of  canals,  rail- 
roads, and  other  improvements,  and  authority  to  occupy  any 
lands  wanted  for  the  site  thereof,  or  for  any  other  purpose 
necessary  in  the  construction  and  repair  of  any  of  said  works^ 
did  not  intend  to  confer  powers  of  the  kind  here  claimed;  but 
the  term  ^^  other  improvements,"  must  have  reference  to  the 
improving  the  navigation  of  rivers  and  the  various  works  of 
internal  improvement  under  their  charge. 

That  the  legislature  did  not  contemplate,  after  authorizing 
and  requiring  the  board  to  build  edifices,  etc.,  and  to  purchase 
such  lands  as  were  necessary  for  the  convenience  thereof,  giving 
power  to  occupy  lands  and  highways  without  consent  or  pur- 
chase in  the  manner  here  complained  of,  and  that  lands, 
*etc.,  were  only  to  be  taken  against  the  consent  of  the  [*9d] 
owners  on  the  grounds  and  for  the  reasons  for  which  such 
powers  are  usually  given,  from  the  necessity  of  the  casSj  where 
the  taking  is  necessary  to  carrying  into  effect  the  great  general 
objects  in  view.  Such  has  been  the  course  in  New  York  and 
elsewhere,  so  far  as  I  have  been  able  to  ascertain. 

The  right  of  the  legislature  to  grant  such  powers  of  appro- 
priating lands  or  highways  for  the  erection  of  offices,  edifices 
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aod  other  pablio  baildiDgs  of  the  kind  here  contemplated,  it  is 
not  intended  now  to  discuss;  bat  if  snch  powers  are  granted,  it 
is  bat  reasonable  to  presume  it  will  be  defijiitely  done  as  in  the 
state  of  New  York,  and  as  was  done  by  our  legislature  in  ex- 
tending the  Central  railroad  down  Woodward  avenue,  in  the  city 
of  Detroit,  and  not  by  implication,  and  with  proper  safeguards. 

It  has  been  urged  that  the  statute  of  March  20,  1837,  section 
2,  required  that  the  surveys  of  the  several  routes  should  be  first 
made;  that  notice  should  then  be  given,  and  after  hearing  those 
interested,  the  commissioners  should  then  proceed  to  establish 
such  routes,  and  file  in  the  office  of  the  secretary  of  state, 
accurate  plans  of  such  surveys  and  locations.  That,  as  it  is 
alleged  in  the  bill,  and  there  being  no  answer,  of  course  no 
denial,  that  the  extension  complained  of  was  ordered  by  a  reso- 
lution, merely  to  make  this  extension  according  to  the  terms  of 
the  lease,  and  alleged  to  have  been  done  without  law  or  right, 
and  without  observing  the  mere  forms  of  law;  that  the  pro- 
ceeding is  irregular,  and  the  parties  cannot  show  it  to  have 
been  legally  done  by  reference  to  the  statute  merely,  but  must 
show  affirmatively  and  positively,  by  way  of  answer,  that  they 
have  pursued  its  forms  and  kept  within  the  powers  granted. 

After  the  views  expressed  on  other  points  in  this  case,  it  may 
not  be  very  material  for  the  purposes  of  this  motion  to  decide 
this  question.  But,  as  it  may  be  convenient  as  a  question  of 
practice,  it  may  be  proper  to  express  my  views  upon  this  point. 
This  is  a  motion  to  dissolve  an  injunction  without  answer,  and 
for  want  of  equity  in  the  bill. 

Bo  far  as  the  statute,  which  is  a  public  law,  goes  to 
[*94]  show  *that  the  acts  of  the  commissioners,  as  set  out  in 
the  bill,  are  within  their  powers,  and  to  be  exercised  in 
the  manner  therein  stated,  so  far  is  it  competent  to  show  by  it, 
they  are  lawfully  authorized  to  perform  the  acts  they  are  alleged 
to  have  performed,  and  that  the  complainants  have  no  just 
cause  of  complunt,  and  that  hence  results  a  want  of  equity  in 
thebilL 
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It  has  been  further  said  in  the  argument,  that  the  legislature, 
hj  their  act  of  April  6,  1838,  have  themselves  put  a  construc- 
tion upon  the  powers  of  the  commissioners,  and  that  further 
legislation  was  necessary  to  authorize  a  further  extension  of 
the  railroad  from  its  present  termination. 

This  act  provides  that  the  commissioners  are  hereby  author- 
ized, with  the  consent  of  the  common  council  of  the  city  of 
Detroit,  to  extend  the  tracks  of  the  Central  railroad  from  its 
present  termination  down  Woodward  avenue  to  its  intersection 
with  Atwa*ter  street,  and  thence  each  way  along  said  Atwater 
street  as  far  as  said  commissioners  may  deem  best  for  the  pub- 
lic good,  etc. 

This  may  not  be  of  decisive  consequence  in  the  decision  of 
this  question,  bat  it  certainly  may  be  regarded  as  confirmatory 
of  the  views  heretofore  expressed  of  the  proper  construction  of 
the  general  powers  of  the  commissioners.  The  commissioners 
themselves,  by  asking  and  obtaining  a  lease  of  the  city,  and  by 
the  uncontradicted  allegations  of  the  bill,  acting  in  pursuance 
of  it,  and  making  it  the  basis  of  their  proceeding  in  this  matter, 
seem  to  have  taken  the  same  view  of  their  powers. 

But  it  is  said  that  whatever  views  may  be  taken  of  the 
powers  under  which  the  commissioners  acted,  still  the  com- 
plainants have  not  made  a  case  of  such  an  interference  with 
their  rights,  as  calls  for  the  interposition  of  this  court,  by 
injunction. 

It  must  be  remembered  that  the  allegations  contained  in  the 
bill  are  not  denied,  and  that,  for  the  purposes  of  tUs  argu- 
ment, they  must  be  taken  as  true,  as  admitted. 

In  regard  to  the  injury,  the  bill  alleges,  in  substance,  that 
the  complainants,  and  those  under  whom  they  claim,  have  been 
in  possession  for  more  than  twenty-five  years;  that  the  com- 
plainants have  laid  out  large  sums  of  money  in  erecting 
buildings,  *and  preparing  residences  for  themselves  and  [*95] 
their  families;  that  the  obstructing  said  street  by  build- 
ings and  permanent  fixtures  would  render  the  complainants' 
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premises  unoomfortabley  ioconTenient  and  unsafe,  in  propor- 
tion as  the  said  street  should  be  contracted  or  obstructed;  and 
that,  should  said  avenue  be  permanently  contracted,  their  plana 
of  making  said  premises  a  place  of  residence  would  be  wholly 
defeated,  and  they  would  be  compelled,  to  their  great  loaa 
and  damage,  and  in  violation  of  their  vested  rights,  either  to 
suffer  hazard,  inconvenience,  annoyance  and  wrong,  or  to  aban* 
don  their  improvements,  made  on  said  premises,  and  seek  else- 
where a  place  of  residence. 

That  if  said  building  shall  be  erected,  as  contemplated  by 
said  lease,  it  will  greatly  incumber,  block  up  and  obstruct  the 
free  use  of  the  same;  and  will  extend  across  the  entire  front 
of  lot  42,  and  nearly  all  of  the  eastern  half  of  lot  43,  the 
property  of  the  complainants,  to  the  great  annoyance  and 
damage  of  the  vested  rights  of  complainants  and  other  pro- 
prietors of  lots  on  said  avenue.  That  the  board  of  commis- 
sioners have  directed  said  building  to  be  erected,  etc.,  to  the 
great  wrong  and  injury  of  complainants,  without  pretending 
to  provide  any  compensation  for  the  great  damages  the  com- 
plainants would  sustain  thereby,  and  without  pretending  to 
pursue  any  of  the  mere  forms  of  law.  That  defendants,  or 
some  of  them,  have  commenced  breaking  up  the  streets,  etc^ 
and  that  they  fear,  unless  restrained,  they  will  go  on  and  erect 
said  building,  dig  up  and  incumber  said  avenue,  to  the  great 
and  irreparable  loss  and  damage  of  the  vested  rights  of  com- 
plainants. That  the  street,  as  they  believe,  must  be  elevated 
from  one  to  three  feet,  etc.;  that  they  will  be  deprived  of  all 
passage,  except  at  the  peril  of  the  lives  and  safety  of  them- 
Helves,  families  and  property,  by  reason  of  the  cars,  engines 
and  other  vehicles  passing  and  re-passing  upon  said  railroad, 
and  collected  about  said  contemplated  depot;  and  that  said 
railroad  and  building  will  be  a  great  and  intolerable  nuisance 
to  the  said  complainants'  said  premises,  and  render  the  same 
wholly  unfit  and  unsafe  as  a  place  of  residence  for  the 
[*96]   complainants  and  their  families,  *and  that  their  prem- 
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ises  would  be  in  danger  of  fire  from  engines  passing  and 
being  stationed  so  near  them,  etc.;  with  other  allegations 
of  similar  import,  and  to  which  it  is  not  necessary  farther  to 
refer.  The  foregoing  are  referred  to,  merely  to  show  the 
character  of  the  averments  in  the  bill,  and  to  test  the  question 
whether  such  a  case  is  made,  which  standing  uncontradicted, 
that  the  court  is  bound  to  interfere. 

It  is  said  that  as  there  is  a  plat  accompanying  the  bill  show- 
ing the  extent  of  the  obstruction  contemplated,  this  court  can, 
without  denial  of  the  strong  allegations  of  the  bill  which  are 
sworn  to  by  the  complainants  in  this  cause,  infer  that  they  are 
mistaken  in  their  views,  and  that  they  do  not  sustain  such  sin 
injury  as  they  have  alleged.  This  would  be  going  quite  too 
far.  The  substantial  allegations  of  the  bill  must  be  held  to  be 
true  until  denied.  Is  there,  then,  such  a  case  made  as  renders 
it  the  imperative  duty  of  this  court  to  permit  the  injunction 
allowed  by  the  judge  of  the  supreme  court  to  stand  until  an 
answer  ? 

Of  this,  if  the  most  respectable  authorities  furnish  a  guide, 
and  if  the  views  previously  expressed  in  this  cause  are  correct, 
there  can  be  very  little  doubt.  In  6  Paige,  264,  Oakley  v.  The 
TrusUes  of  WiUtamahurg,  where  the  trustees  were  <  proceeding 
to  dig  down  a  street,  the  chancellor  says:  **  if  the  trustees  have 
no  such  powers  as  they  have  assumed  to  exercise,  then  this 
appears  to  be  a  very  proper  case  for  the  allowance  of  an  injunc- 
tion, to  restrain  an  illegal  proceeding  by  them,  to  dig  down 
and  alter  the  grading  of  the  street  as  established,  which,  as 
alleged  in  the  bill,  will  be  a  material  injury  to  the  value  of  the 
property  of  these  complainants."  The  cases  cited,  2  Johns,^ 
Jfi9;  Belknap  v.  Belknap^  1  Vesey,  188;  Slush  v.  Trustees  of 
Morden  College;  Agar  v.  The  Begents  Canal  Com,^  Cooper, 
77,  and  6  Paige,  88,  are  also  in  point,  and  show  that  jurisdic- 
tion in  this  class  of  cases  has  been  in  constant  exercise. 

The  case  of  Coming  and  others  v,  Jjowrie^  6  Johns.  Ch., 
440,  is  strictly  analogous.     This  was  a  bill  for  an  injunction  to 
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restrain  the  defendant  from  obstructing  Vestry  street, 
[♦97]  in  the  ♦city  of  New  York,  and  averring  that  he  was 
building  a  honse  upon  that  street,  to  the  great  injury  of 
the  plaintiffs,  as  owners  of  lots  on,  and  adjoining  that  street; 
and  that  Vestry  street  has  been  laid  out,  regulated  and  paved, 
for  about  twenty  years.  The  chancellor  distinguished  thia 
case  from  that  of  the  AUomey-  Oeneral  v.  The  Utica  Insur* 
ance  Cotnf tarty ^'  inasmuch  as  here  was  a  special  grievance  to 
the  plaintiffs,  affecting  the  enjoyment  of  their  property,  and 
the  value  of  it.  The  obstruction  was  not  only  a  common  or 
public  nuisance,  but  worked  a  special  injury  to  the  plaintiffs^ 
and  upon  these  grounds  the  injunction  was  granted.  I  am 
unable  to  distinguish  this  case  from  the  one  under  consideration. 

It  results,  then,  that,  having  jurisdiction  of  the  subject 
matter,  and  being  appealed  to  by  those  who,  as  they  allege,  are 
suffering  wrong  and  injury,  and  who  have  made  a  case  coming 
dearly  within  the  authority  of  adjudged  cases,  the  duty  of  this 
court  is  imperative;  it  is  one  from  which  it  dare  not  shrink, 
however  much  it  may  regret  that  this  question  has  arisen. 

It  is  but  due,  and  of  this  the  court  is  fully  conscious,  that 
the  public  officers  should  be  sustained  in  the  exercise  of  the 
powers  which  are  granted  them;  but  when  appealed  to,  upon  a 
question  of  individual  rights,  it  can  have  no  other  duty  but  to 
apply  the  law  to  the  case.  It  cannot  be  improper  further  to 
say,  that  in  the  prosecution  of  the  work  here  complained  of, 
it  is  beyond  doubt  that  the  board  of  commissioners  have  acted 
in  the  most  perfect  good  faith. 

A  great  variety  of  other  questions  have  been  raised  and  dis- 
cussed, in  the  course  of  this  laborious  investigation.  They 
have  been  intently  and  carefully  considered,  but  not  being 
material  in  the  decision  of  this  motion  from  the  conclusion  to 
which  I  have  arrived,  it  is  not  deemed  necessary  to  discnss 
them  further  in  this  preliminary  stage  of  the  cause. 

The  motion  to  dissolve  the  injunction  most  be 

Motion  denied. 
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Mary  Deyauz  v.  the  Mayor,  etc.,  of  the  Oity  of  Detroit. 

flat  of  Detroit :  Poioer  of  common  council  to  op«n  gtrtetB,  OomplalDant  went 
into  poeseflsion  of  a  lot  in  Detroit,  in  180O,  and  in  ISaSl  recelred  a  oonreyanoe  o£ 
the  same  from  the  goremor  and  judges  of  Michigan  Territory.  Nearly  thirty 
years  after  she  took  possession,  the  common  council  of  Detroit,  on  a  claim  that 
a  Btrt^et  was  laid  out  through  the  lot  originally,  proceeded  to  open  the  same.  On 
bill  filed  for  the  purpose,  held,  that  the  common  council  should  be  enjoined  from 
opening  the  street  until  they  had  established  their  title  at  law.  (a) 

Titles  to  Uxnd  thould  be  tried  at  law,  A  court  of  ohanoeiy  is  not  the  appropriate 
tribunal  for  the  trial  of  titles  to  land,  (b) 

Motion  to  dissolve  an  injunction.  The  case  is  sufficiently 
set  forth  in  the  opinion  of  the  chancellor. 

A.  D.  JFhaser  and  J.  A.  Van  Dyke  for  the  motion. 
2>.  Goodwiny  contra. 

♦The  Chanckllob:  L*1^^] 

The  bill  states  that  the  complainant  and  those  under  whom 
she  claims,  have  been  in  possession  of  the  lot  since  1809;  that 
it  has  been  inclosed  by  a  fence  since  that  time,  and  that  valua- 
ble improvements  have  been  made  upon  it,  etc. ;  that  defend- 
ants are  about  proceeding  summarily  and  without  pursuing 
the  forms  of  law,  to  pull  down  the  fences  and  remove  the 
buildings,  etc.;  that  in  addition  to  the  possession,  she  holds 

(a)  Tbe  effect  of  the  plan  of  the  goTemor  and  Judges  in  establishing  streets  in 
the  oity  of  Detroit,  was  much  considered  in  JPieople  v.  Jonee,  0  Mich.,  178,  and  lYU- 
man,  v.  PiBpple,  IS  Mich.,  401.  In  the  former  case  it  was  held,  that  the  plan  did  not, 
of  itself,  make  public  highway  of  that  portion  of  the  projected  streets  which  was 
cohered  hy  prirate  claims  and  occupied  as  private  property,  and  in  both  cases  it 
was  decided  that  the  plan  alone  did  not  establish  a  street  without  some  act  on  the 
part  of  the  public  accepting  the  offered  dedication.  ]IYx>m  both  it  is  also  inferable 
that  the  right  to  accept  might  be  lost  by  lapse  of  time  'in  oonneotion  with  other  cir> 
eomstances,  •"ft*^**g  it  operate  unjustly  upon  prirate  lot  ownersi 

(b)  See  also  Blackwood  v.  Van  Vleet,  11  Mich.,  Xtt.  It  has,  however,  a  Jurisdio- 
tioii  conferred  upon  it  to  quiet  the  title  of  the  party  in  possession;  as  to  wliich,  see 
Rowland  v.  Doty,  ante^  p.  8,  and  cases  cited. 
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the  lands  by  deed  emanating  from  the  governor  and  judges  of 
the  late  territory  of  IGchigan,  dated  April,  1821. 

The  answer  admits  the  possession,  but  sets  ap  that  Longdon, 
the  grantor  of  the  complainant,  held  a  part  of  the  land  under 
a  permission  from  the  governor  and  judges,  and  that  he  took 
possession  of  the  residue  without  authority,  and  that  the  deed 
of  1821  is  uncertain  in  its  description,  and  does  not  include  the 
land  in  controyersy,  and  that  by  the  plan  of  the  city  said  street 
was  laid  out  sixty  instead  of  fifty  feet  wide. 

It  is  an  admitted  fact  that  the  complainant  and  those  under 
whom  she  claims,  have  been  in  possession  and  have  had  this 
property  inclosed  for  nearly  thirty  years;  and  the  question  is, 
shall  the  defendants,  after  such  a  length  of  possession,  be  per- 
mitted to  take  forcible  possession,  and  remove  the  fences  and 
building,  without  first  establishing  their  right  by  legal  process. 
It  appears  to  me  but  just,  that  the  complainant,  after 
[*101]  such  a  *length  of  possession,  should  be  protected  in 
the  enjoyment  of  this  property  until  an  adverse  right 
be  established. 

It  is  urged  that  the  governor  and  judges,  being  trustees,  with 
defined  powers,  after  having  laid  out  and  established  the  plan, 
had  no  authority,  either  to  grant  to  any  one  the  right  to  occupy 
a  part  of  the  street,  or  to  grant  the  deed  of  1821. 

After  ground  had  been  dedicated  and  appropriated  for  a 
public  street,  and  rights  acquired  with  reference  to  the  plan, 
they  had  no  authority  to  appropriate  it  to  a  different  purpose. 

But  it  appears  in  this  case,  that  the  land  in  question  was 
never  used  or  appropriated  as  a  street,  and  the  dedication  of  it 
is  attempted  to  be  shown  by  reference  to  the  plat,  and  on  this 
ground  the  court  is  asked  to  dissolve  the  injunction,  without 
any  establishment  of  the  right  in  opposition  to  a  possession 
and  improvement  of  thirty  years. 

The  complainant  seems  to  have  acquired  a  confirmation  of 
her  claim  by  the  deed  of  1821,  from  the  same  board  which  is 
is  alleged  to  have  established  the  plan  of  the  city.     It  is  said 
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that  this  deed  is  imperfect^  bat  it  is  manifest  that  it  contem- 
plated the  same  premises.  There  are  oases  where  the  abandon- 
ment of  the  street  may  be  presumed  by  non-^iser.  There  hay- 
ing been  a  possession  and  improvement  for  so  long  a  period; 
the  land  in  question  having  never  been  used  as  a  street,  it 
would  be  obviously  unjust  to  permit  this  forcible  entry  with- 
out the  defendants'  first  establishing  a  right  at  law.  See  Var- 
ick  V,  Corporation  of  New  York,  4  Johns.  Ch.,  53.  And  this 
court  is  not  the  appropriate  tribunal  for  the  trial  of  titles  to 
land:    AbboU  v.  AUen^  2  Johns.  Ch.,  521. 

The  injunction  must  be  continued  until  the  defendants  estab- 
lish their  right  at  law. 

Motion  denied* 
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Henzy  V.  Disbrow  ▼.  DeGarmo  Jones  and  others. 
DeGkkrmo  Jones  t.  Henry  V.  Disbrow  and  others.  (Cross  Bill.) 

Fraud  in  conveyance:  Lacheg  in  applying  for  reUi(/.  A  party  aeekiog  to  set  aside 
a  conveyance  on  the  ground  of  fraod,  must  be  prompt  in  communicating  it 
when  discovered,  and  consistent  in  his  notice  to  the  om>oalte  parCj  oC  tlie  use  he 
Intends  to  make  of  it.  (a) 

Same:  The  principle  applied.  Where  the  complainant  had  rested  for  seversl 
months  after  he  had  knowledge  of  the  fraud  complained  of,  and  untfl  the  condition 
of  the  property  had  changed,  before  he  took  any  steps  to  rescind  the  contract, 
this  court  refused  to  interfere,  and  left  the  complainant  to  his  remedy  at  law. 

Fk>raeU>eure:  Set-off  by  mortgagor  of  claim  owing  by  mortgagee.  Where  land 
WUch  was  under  lease  for  a  term  was  sold,  and  a  mortgage  taken  back  for  the 
purchase  price,  and  it  was  agreed  between  the  parties  that  during  the  leasehold 
term,  the  mortgagee  should  pay  to  the  mortgagors  the  interest  on  the  purchase 
price;  AeXd,  that  on  a  foreclosure  of  the  mortgage  the  amount  of  this  Interest 
should  be  deducted  ftx»m  the  amount  due  on  the  mortgage,  and  a  sale  be  decreed 
for  the  balance  only,  (b) 

For  a  general  statement  of  the  facts  in  the  first  of  these  cases, 
see  aiUSy  p.  48. 

In  that  case  Jones  was  proceeding  to  foreclose  a  mortgage 
by  advertisement,  under  the  statute,  and  Disbrow,  claiming  an 
undivided  interest  in  the  mortgaged  premises  as  purchaser 
from  one  of  the  mortgagors,  filed  his  bill  and  obtained  an 
injunction,  restraining  the  foreclosure.  On  the  coming  in  of 
answers  to  this  bill,  the  injunction  was  dissolved.  Jones  then 
discontinued  the  proceedings  to  foreclose  by  advertisement, 
and  filed  bis  bill,  December  6,  1837,  for  foreclosure  in  equity. 

(a)  See  for  the  same  principle,  Street  v.  Dow,  poet,  4S7;  JfeLsaH  «.  Batrtom^poet, 
tI9;  DeArmand  o.  FhUlipe,  WaL  Gh.,  186;  Campau  v.  Van  Dyke,  16  Mich.,  831;  Sfory 
Eq,  Jurie,,  H  1680-1688. 

(b)  In  Detroit  4t  Milwnvkee  S,  B.  Go.  v.  G>r<09t,  18  Mich.,  46,  it  was  debided  tha;t 
one  who  had  given  a  mortgage  for  the  purchase  price  of  lands  whi«di  were  conveyed 
to  him  with  a  covenant  against  incumbrances,  is  not  confined  to  his  remedy  upon 
the  covenant,  but  may  set  off  the  amount  of  a  prior  mortgage,  whlefa  he  has  paid, 
against  his  own  mortgage  when  suit  is  brought  to  foreclose  it  See  this  case  as  to  set- 
off generally  in  equity;  also  Lockwood  v.  Beekwitk,  8  Mich.,  188;  Bale  «.  Holaies,  S 
meh.,  87;  MeOraw  «.  FettOwne,  10  Mich.,  680. 
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The  bill  is  in  the  usual  f orm^  against  the  mortgagors,  and 
states  that  Disbrow,  some  time  after  the  sale  of  the  mortgaged 
premises  by  Jones  to  the  mortgagors,  acquired  by  purchase  of 
the  mortgagors,  or  some  one  of  them,  an  estate  and  interest  in 
an  undivided  part  of  said  premises,  the  same  being  conveyed 
to  him  in  fee  simple;  that  said  Disbrow,  by  such  pur- 
chase and  ^conveyance,  claimed  to  be  the  owner  of  [*103] 
the  undivided  three-fourth  parts  of  said  premises. 

The  bill  alleged  that  at  the  time  of  such  purchase  and  con- 
veyance, Disbrow  was  fully  informed  of  the  bond  and  mort- 
gage, and  of  Whiting's  lease;  that  he  was  notified  of  the  lease 
by  Thompson,  and  also  had  notice  thereof  from  other  sources, 
and  purchased  and  acquired  the  interest  which  he  held  in  the 
premises,  subject  to  Whiting's  lease;  that  Whiting  was,  at  the 
time  of  the  purchase  and  conveyance  to  Disbrow,  in  the  actual 
possession  and  occupation  of  said  premises,  under  and  by  vir- 
tue of  the  lease,  and  that  Disbrow  knew  of  the  indorsement  on 
the  lease  extending  Whiting's  term  to  February  1,  1839. 

July  23,  1838,  the  bill  was  taken  pro  con/easo  as  to  all  the 
defendants  except  Disbrow,  who  answered.  *  The  answer 
admits  the  sale  of  the  premises  by  Jones,  the  bond,  mortgage, 
lease  and  agpreement;  also,  the  possession,  by  Whiting,  of  the 
premises,  but  denies  that  he,  Disbrow,  knew  the  terms  of  the 
lease,  or  had  any  knowledge  of  the  special  agreement  reciting 
the  extension  of  the  term  to  Whiting,  until  his  purchase,  but 
states  that  after  his  (Disbrow's)  purchase  of  Thompson,  Thomp- 
son drew  from  his  pocket  and  gave  him  that  agreement. 

2>.  Qoodwin^  for  complainant 

WoodMdge  <t  Backu8y  for  defendant  Disbrow. 

Thb  Chancbllob  : 

The  most  important  points  in  the  first  of  the  abov^  cases 
were  decided  upon  the  motion  to  dissolve  the  injunction  (see 
Disbrato  v.  JimeSy  anUy  48);  and  it  is  not  necessary  again  to 
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examine  and  decide  the  same  points  which  were  then  diacnssed 
and  decided. 

Jones  and  Whiting,  each,  had  an  insurable  interest  in  the 
premises;  they  paid  the  premium  on  the  insurance;  they  have 
sustained  loss  to  the  fall  amount  of  the  insurance,  and  they  are 
clearly  entitled  to  the  benefit  of  the  policy.  The  agreement 
respecting  the  insurance  was  between  Jones  and  Whiting;  Dis- 
brow  was  not  a  party  to  it;  Jones  is  liable  to  his  yendees  for 
the  $2,800,  and  this  amount  must  be  deducted  from 
|[*104]  *the  amount  secured  by  the  mortgage;  but  I  cannot 
perceive  how  Jones  can  be  made  responsible  to  Dis- 
brow  for  the  $2,500  when  the  policy  does  not  pass  with  the 
title  to  the  premises. 

There  is  another  point  in  this  case  upon  which  I  have  enter- 
tained some  doubt.  It  is  the  alternatiye  prayer  in  the  bill  by 
Disbrato  v.  Jones  and  others^  that  the  contract  between  Dis- 
brow  and  Thompson  may  be  rescinded,  and  the  deeds  and  con- 
veyances set  aside  on  the  ground  of  fraud.  If  this  is  done,  it 
must  be  on  the  groand  that  the  complainant  has  not  a  full  and 
adequate  remedy  at  law. 

The  only  particular  in  which  the  remedy  in  this  court  would 
be  more  full  than  at  law,  is,  if  the  contract  between  Dbbrow 
and  Thompson  should  be  set  aside,  this  court  would  have  the 
power  to  order  a  re-conyeyance.  It  is  alleged  in  the  bill  that 
a  part  of  the  consideration  paid  by  Disbrow  to  Thompson  was 
paid  in  lands,  and  upon  a  proper  showing  it  would  unquestion- 
ably be  competent  for  this  coart  to  order  a  re-conyeyance;  but 
it  does  not  appear  that  the  title  to  the  lands  conyeyed  by  Dis- 
brow to  Thompson  is  still  in  Thompson,  and  a  re-conyeyance 
is  not  specifically  prayed  for  in  the  bill;  a  specific  sum  was 
agreed  upon  by  the  parties,  which  Disbrow  was  to  pay  Thomp- 
son for  his  interest,  a  part  of  which  was  paid  in  lands  at  a  spec- 
ified price.  The  incumbrance  of  Whiting's  lease  does  not 
affect  the  title  to  the  property  conveyed  by  Thompson  to  Dis- 
brow, but  the  present  possession  only;  and  it  does  not  suffici- 
ently appear  that  Disbrow  has  not  an  adequate  remedy  at  law. 
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A  party  seeking  to  set  aside  a  conveyance  on  the  gronnd  of 
frand,  must  be  prompt  in  communicating  it  when  discovered, 
and  consistent  in  his  notice  to  the  opposite  party  of  the  use  he 
intends  to  make  of  it:  Boyd 8  JSxWs  v,  Grundy y  3  Peters,  316. 
Such  was  not  the  case  here;  the  complainant  had  notice  of  the 
incumbrance  of  Whiting's  lease  at  the  time,  or  immediately 
after  his  purchase  from  Thompson,  and  he  admits  that  Thomp- 
son handed  him  the  agreement  recognizing  Whiting's  right  to 
occupy  the  premises,  under  his  lease  from  Jones,  until  Febru- 
ary 1,  1839,  at  the  time  or  immediately  after  the  con- 
summation *of  the  contract  between  Disbrow  and  [*105] 
Thompson.  If  Disbrow  conoeivisd  this  to  be  a  fraud 
upon  bis  rights,  he  should  at  once  have  given  notice  of  his* 
intention  to  recede  from  the  contract.  But  this  was  not  done. 
Disbrow  rested  for  several  months,  and  until  the  condition  of 
the  property  was  changed,  before  he  took  any  steps  to  rescind 
the  contract. 

Under  the  facts  here  presented  it  would  be  going  farther 
than  any  case  I  have  been  able  to  find,  to  rescind  the  contract 
between  Disbrow  and  Thompson,  and  order  the  deeds  to  be 
canceled. 

The  complainant  must  be  left  to  his  remedy  at  law,  where, 
so  far  as  I  can  perceive,  that  remedy  is  full  and  adequate. 

The  mortgagee  having  retained  possession  of  the  mortgaged 
premises  of  his  tenant,  would,  perhaps,  exclusive  of  any  agree- 
ment on  the  subject,  be  liable  to  the  mortgagors  for  the  rents; 
but  here  was  a  specific  agreement  as  to  the  rents,  between  the 
mortgagors  and  the  mortgagee.  Jones  was  to  pay  the  mort- 
gagors $1,400  per  annum  in  lieu  of  rent.  The  amount  secured 
by  the  mortgage  is  admitted  to  be  unpaid,  and  a  portion  of  it 
now  doe;  this  mortgage  is  expressly  recognized  in  the  deed 
from  Thompson  to  Disbrow.  The  mortgagors  have  permitted 
the  bill  to  be  taken  as  confessed  against  them,  and  Jones  is 
entitled  to  a  decree  for  the  amount  now  due  upon  the  mort- 
gage, deducting  the  amount  due  from  Jones  to  his  mortgagors 
by  virtue  of  the  agreement;  and  it  must  be  referred  to  a  master 
to  ascertain  the  amount  so  due. 

The  bill  in  the  case  of  Disbrow  against  Jones  and  others 
must  be  dismissed. 
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Bank  Gommiflaioners  ▼•  The  Bank  of  Brest. 

IniolMney  ofbamkt  whatfacU  an  evidence  of.    Where  it  eppeerod  from  tlie 

mente  in  the  bill,  that  a  bank  oommissioner  examined  into  the  aflktrs  of  the 
bank  of  Brest  on  the  eeoond  day  of  August,  1888.  and  the  specie  then  on  hand 
was  |0,7M.n,  and  that  another  examination  of  the  affisirsof  the  bank  was  made 
on  the  eioTenth  day  of  the  same  month,  and  it  then  had  but  S188.8B,  and  there 
was  no  correspondent  decrease  of  liabilities;  and  about  $44,000  of  the  issoes  of 
the  bank  were  in  the  hands  of  agenls  wlthoat  sufficient  sureties;  and  that  of  the 
assets  there  were  $5,000  in  uneurrent  notes;  and  that  $2ft,000  of  poet  notes  were 
issued  on  the  fourth  day  of  the  same  month  of  August,  without  being  indorsed 
by  a  bank  oommissioner;  and  the  bill  charged  the  bank  to  be  insolvent;  and  the 
answer  admitted  the  facts  set  forth  in  the  bill,  but  denied  the  insolTency ;  it  was 
held  that  the  bank  was  insolrent  within  the  meaning  of  the  law,  and  that  a 
proper  case  was  made  for  the  appointment  of  a  reoelTer  to  take  4diaige  of  Its 
effects. 

AMignjnemt  by  bank.  A  transfer,  by  way  of  seonrity,  of  a  portion  of  the  effects  of  a 
moneyed  corporation,  for  the  puipoee  of  carrying  on  the  coDcem,  is  within  the 
powers  of  the  directors;  and  a  corporation  which  has  no  particular  mode 
pointed  out  for  dosing  its  oonoenis»  may  make  an  ssrignment  oo  obtaining  tlie 
assent  of  the  stockholders. 

Surrender  of  corporate  righU,  what  <s.  If  a  corporation  suffers  acts  to  be  done 
which  destroy  the  end  and  object  for  whidi  it  was  Instituted,  it  is  equlTalent  to  a 
surrender  of  its  rights. 

Cfeneral  aeeigmment  bg  5onh.  The  directors  of  a  moneyed  corporation.  Ilka  that  of 
the  bank  of  Brest,  have  no  power  to  make  an  assignment,  without  being  author- 
ised so  to  do  by  the  stockholders. 

Dtreetort  of  bank,  for  what  pnrpom  are  trmettee.  The  directors  are  trustees  of  tha 
stockholders  for  the  purpoee  of  carrying  on  the  business  of  the  corporation,  and 
not  for  the  purpose  of  winding  it  up  and  destroying  its  existence^ 

Baakt,  etatutorff  provieUma  for  wiimdiiimg  up  art  forpubiie  tecmriiw.  The  statute  pre- 
scribes the  mode  in  which  the  affslrs  of  banking  associatlona,  established  under 
the  general  banking  law  of  this  state,  shall  be  wound  up,  in  case  of  InsolTency; 
and  this  forms  a  part  of  the  security  to  the  public,  and  is  one  of  the  conditions 
upon  which  they  take  their  chartered  powers. 

Bonfes,  aaeignment  to  evade  etainte  void.  An  assignment  made  by  tlie  directors  of 
the  bank  of  Brest,  to  a  trustee,  for  the  benefit  of  creditors,  with  a  riew  to  OTade 
the  proTision  of  the  statute,  was  held  to  be  sgainst  the  poUcy  of  the  law,  and 
Toid.  (a) 

This  was  a  motion  for  the  appointment  of  a  receiver. 

The  bill  alleged  that  the  bank  of  Brest  had  become  a  body 

(a)  Hie  statute  under  which  the  bank  of  Brest  was  organised  was  dedared  uncon- 
stitutional in  Cfreen  v.  Proves,  1  Doug.  Mich.,  851,  as  opposed  to  that  clause  of  the 
then  existing  constitution  of  the  state,  which  provided  that  **The  legislature  shall 
pass  no  act  of  incorporation  unless  with  the  assent  of  at  least  two-thirds  of  each 
bouse  ;**  which  was  construed  as  requiring  a  special  act  for  each  Incorporation.  For 
other  cases  where  insolTency  of  banks  was  dlscnMBd.  see  Boraiun  v.  Bank  ofPou- 
tiae^poet,  110;  Attorney  Cfemeralv,  Bamk  ^f  Michigan,  poet,  815;  Jlsy  v.  BHs  <f  Xol- 


FIRST  CIRCUIT.  106 


Bahk  CoiCMiaazoNXBS  v.  Tme  Bask  of  Bbbr^ 


oorporate  and  politic^  under  and  by  virtue  of  the  provisions  of. 
an  act  entitled  *^  An  act  to  organize  and  regulate  banking  asso- 
ciationsy'*  approved  March  16,  1837;  that  it  commenced  the 
usual  business  of  banking,  on  or  about  the  SOth  day  of  Septem- 
ber, 1838,  and  had  continued  to  do  banking  business  up  to  the 
time  of  the  filing  of  the  bill;  that,  January  10,  1838,  it 
became  subject  to  the  provisions  of  an  act  entitled  '^  An  act  to 
organize  and  regulate  banking  associations,"  approved  Decem- 
ber 80,  1837;  that  Alpheus  Felch,  one  of  the  bank 
commissioners,  *in  the  performance  of  his  official  [*107] 
duties,  examined  into  the  affairs  and  condition  of  the 
bank,  on  the  second,  and  again  on  the  eleventh  days  of  Aug- 
ust, 1838;  that  from  such  examinations,  it  appeared  that 
between  the  second  and  eleventh  days  of  August,  the  specie  of 
the  bank  had  been  reduced  from  the  sum  of  (9,754. 92,  which 
was  actually  on  hand  on  the  second  day  of  August,  to  the  sum 
of  $138.89,  which  was  all  that  remained  in  the  bank  on  the 
eleventh  day  of  the  same  month,  and  that  no  correspondent 
decrease  of  the  liabilities  of  the  bank  had  been  made;  that 
about  $44,000  of  the  issues  of  the  bank  were  in  the  hands  of 
Lyman  A.  Spalding,  of  Lockport,  state  of  New  York,  and 
other  persons,  agents  of  the  bank,  without  sufficient  security 
being  given  therefor;  that  of  the  assets  of  the  bank  there  were 
$5,000  of  uncurrent  notes  of  the  ^*  River  Raisin  and  Lake  Erie 
railroad  company;'*  that  post  notes  to  the  amount  of  $25,000 
were  issued,  August  4,  1838,  payable  at  the  Phoenix  bank,  of 
the  city  of  New  York,  one  year  from  date,  bearing  an  interest 
of  seven  per  cent. ;  that  all  of  the  said  post  notes  were  issued 
without  having  been  indorsed  by  a  bank  commissioner,  in  vio- 
lation of  the  forty-first  section  of  the  ''Act  to  amend  an  act 

amaxoo  R,  R.  Bank,  pott,  194;  Attomey-Otneral  o.  Oakland  County  Bank,  Wal.  CIl, 
90;  People  v.  Bank  of  Poniiae,  12  Mich.,  687.  In  the  case  last  mentioned  it  was  held, 
that  where  a  bank  became  insoWent  in  1840,  and  suspended  operations,  the  state 
showed  safflcient  diligence  in  insisting  upon  a  forfeiture  of  the  corporate  rights  bj- 
Bucb  inflolTen<7  and  suspension,  if  it  Instituted  proceedings  for  that  purpose  within 
a  reasonable  time  after  an  attempt  by  the  bank  to  resume  business.  The  attempt  at 
resomptlon  in  that  case  was  made  in  IStfi. 
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entided  *An  act  to  organize  and  regalate  banking  associa- 
tionsy  and  for  other  purposes,'  approved  December  30,  1837;" 
and  that  said  bank  had  failed  to  comply  with  section  thirty-six 
of  the  last  mentioned  act,  in  famishing  the  secorities  to  the 
amount  required. 

The  bill  charged  the  bank  to  be  insolvent,  and  prayed  for  an 
injunction,  and  for  the  appointment  of  a  receiver  to  take  charge 
of  its  property  and  effects;  also,  for  a  decree  to  deprive  said 
bank  of  its  corporate  privileges,  and  a  dissolution  of  the  cor- 
poration. 

The  bill  was  filed  and  injunction  issued  August  15,  1838; 
injunction  and  subpcBua  served  on  the  16th  of  the  same  month. 

The  answer  admitted  the  facts  as  stated  in  the  bill,  but 
denied  that  the  bank  was  insolvent,  and  insisted  that  its  assets, 
if  no  unexpected  loss  occurred  in  collecting  them,  would  fully 

discharge  all  its  liabilities. 
[*108]  *The  answer  further  stated,  that  from  various  diffi- 
culties and  disappointments,  and  more  particularly  from 
the  impossibility,  under  the  circumstances  of  the  case,  of  perfect- 
ing its  securities,  its  president,  directors  and  company  concluded 
to  close  its  affairs,  and  on  the  fourteenth  day  of  August,  1838, 
passed  the  following  preamble  and  resolution:  '^  Whereas, 
from  various  disappointments  in  the  receipt  of  money,  and  from 
other  unforeseen  and  embarrassing  circumstances,  it  is  impos- 
sible for  the  bank  of  Brest  to  redeem,  upon  demand,  all  its 
notes  and  bills  in  circulation,  and  to  pay  its  other  debts;  and 
whereas,  unexpected  difficulties  have  arisen  in  perfecting  its 
securities  required  by  law  for  the  above  bank,  and  the  further 
transaction  of  its  business  is  exceeding  inconvenient;  there- 
fore, resolved,  that  all  the  choses  in  action,  and  personal  and 
real  estate,  and  all  the  effects  and  assets  whatever  of  said  bank, 
be  assigned  and  transferred  to  Alexander  D.  Fraser,  Esq.,  and 
Theodore  Romeyn,  Esq.,  or  either  of  them  (if  one  shall  decline), 
in  trust,  for  the  purpose  of  paying  all  the  debts  of  said  uank, 
as  soon  as  may  be,  according  to  the  statutes  of  the  state;  that 
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a  deed  of  assignment  be  forthwith  prepared  in  pursuance  of 
the  above  resolution,  and  that  the  cashier  affix  thereto  the  seal 
of  the  bank,  and  that  the  same,  when  so  sealed  by  the  said 
cashier,  shall  be  considered  as  the  deed  of  the  bank." 

That  Theodore  Bomeyn  having  declined  the  trust,  the  bank 
did,  on  the  fifteenth  day  of  August,  execute  to  Alexander  D. 
Fraser,  Esq.,  an  assignment  of  all  its  credits  and  effects,  which 
assignment  was  in  pursuance  of  the  foregoing  resolution,  and 
was  executed  and  delivered  prior  to  the  issuing  of  the  injunc- 
tion, and  with  no  knowledge  or  notice  thereof.  That  said  trust 
was  accepted  by  said  Fraser,  and  that  he,  by  virtue  of  said 
assignment,  took  possession  of  all  the  property  and  effects  of 
said  bank,  and  removed  the  same  previous  to  the  service  of  said 
injunction.   That  the  assignment  was  executed  in  good  faith,  etc. 

P.  Morey^  attorney-general,  in  support  of  the  motion: 
*1.  The  directors  of  such  a  corporation  as  the  bank  [*109] 
of  Brest  may  assign  property  to  pay  a  debt,  or  for  any 
other  lawful  purpose  which  will  promote  the  objects  contem- 
plated by  the  charter;  but  they  cannot  make  an  assignment 
merely  for  the  purpose  of  closing  its  existence,  as  that  would 
be  the  exercise  of  a  power  not  delegated  by  law,  and  would, 
in  effect,  accomplish  a  surrender  of  their  chartered  rights  to 
another  power  than  that  by  whom  their  privileges  and  fran- 
chises were  bestowed.  See  Session  Laws  ofl8S8^page  31^  sec- 
tion 17y  of  the  '*  Act  to  amend  the  act  to  organize  and  regulate 
banking  associations,  and  for  other  purposes;"  where  the  pow- 
ers of  directors  are  limited  to  such  acts  as  *'  appertain  to  the 
business  of  a  banking  association." 

2.  The  *^  act  to  create  a  fund  for  the  benefit  of  the  creditors 
of  certain  moneyed  corporations,"  provides  the  mode  in  which 
all  corporations  subject  thereto  shall  be  proceeded  against  on 
their  becoming  insolvent,  or  for  any  violation  of  law.  It  is 
made  the  imperative  duty  of  a  bank  commissioner,  immedi- 
ately upon  the  ascertainment  of  any  violation  of  law  or  insol- 
vency, to  apply  to  the  court  of  chancery,  upon  bill  or  petition, 
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for  an  injunction;  and  it  is  declared  that  the  same  proceeding 
shally  in  all  respecU^  be  had,  aa  in  cases  of  application  by  the 
attorney-general.  See  Session  Laws  of  1835-6 ^ page  162^  section 
18,  Section  9,  page  159,  of  the  same  law,  further  provides, 
when  a  corporation  shall  become  insolvent,  and  shall  have  been 
proceeded  against  as  above,  "  it  shall  be  the  duty  of  the  court 
of  chancery,  immediately  after  a  final  dividend  shall  have  been 
made,  to  cause  an  order  prescribing  certain  rules  to  be  entered 
in  its  minutes,"  shows  clearly,  anticipating  and  intending  that 
what  was  imperatively  enjoined  as  an  official  duty  upon  the 
bank  commissioner,  would  be  performed  in  good  faith,  and 
that  full  force  and  effect  would  be  given  by  the  court  of  chan- 
cery to  what  is  thus  required. 

All  of  this,  an  assignment  such  as  is  now  presented,  and 
relied  upon  to  defeat  the  motion,  would  prevent.  It  would 
render  the  law  nugatory,  and  place  the  bank  commissioner  in 
the  strange  predicament  of  being  imperatively  required 
[*110]  by  statute  *to  perform  an  act  in  the  furtherance  and  pro- 
motion of  the  public  interests,  through  the  medium  of 
the  court  of  chancery,  and  yet  left  powerless  to  enforce  what 
was  there  enjoined;  and  subject  too  to  be  defeated  by  an  act 
itself  a  fraud  upon  individual  rights,  and  a  clear  violation  of 
the  spirit  and  intention  of  the  law. 

2!  Romeyn^  contra  : 

L  The  act  of  21st  June,  1837,  entitled  *' An  act  to  provide 
for  proceedings  in  chancery  against  corporations,  and  for  other 
pnrposes,"  does  not  render  it  imperative  upon  the  chancellor 
to  issue  an  injunction  and  appoint  a  receiver. 

1.  The  words  of  the  statute  are,  that  in  certain  specified 
casecr  the  chancellor  may  grant  an  injunction  and  m^y  appoint 
a  receiver.     These  words  imply  a  discretionary  power. 

2.  This  Btatnte,  so  far  as  it  alters  the  common  law,  should 
be  strictly  construed:     1  Kenty  JfSS. 

8.  The  bestowal  of  jurisdiction  upon  a  court  of  chancery  is 
an  infringing  upon  the  common  law^  for  by  it  the  control  of 
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<M>rporations  was  intrusted  to  courts  of  law,  and  chancery  could 
not  interfere:    iP  Johns.  Ch.,  379;  Id,,  389;  JETopJc.y  35J^ 

4.  Again.  The  granting  of  an  injunction  is  always  disarm 
tionary:  2  Johns,  Ch,^  202y  379,  So  is  the  appointment  of  a 
reoeiyer:    1  Johns.  Gh,y  67, 

n.  The  present  case  does  not  require  the  appointment  of  a 
receiver. 

1.  The  bank  has  made  an  assignment  of  aU  its  effects. 

2.  The  act  of  assignment  is  legal. 

Urst.  It  will  not  be  pretended  but  that  the  bank  might  close 
its  affairs  when  it  pleased,  by  a  surrender  of  its  franchises. 
This  is  incident  to  every  corporation:  1  Blk,  Com,^  486,  An 
assignment  is  a  mutual  surrender :    19  Johns,  JfiQ;  6  Cow,,  220, 

Second,  It  had  a  right  to  make  such  surrender,  or  close  its 
affairs  in  this  particular  way:  i  Mass.,  293;  2  Kent,  227;  1 
Blk.  Com,,  476;  6  Cow,,  219;  3  Wend.,  1. 

^Ihird,  This  particular  assignment  is  valid  in  all  its     [*111] 
provisions.     If  any  are  legal  the  court  will  not  inter- 
fere:   6  Paige,  318, 

3.  While  this  assignment  subsists,  the  court  may  not  remove 
the  trustee  unless  under  special  circumstances  of  irresponsibility, 
neglect  or  abuse  of  trust,  etc.,  which  are  not  here  pretended  to 
«xi8t:  eJohns.Ch.,  161;  Hopk,,J^9;  1  Paige,  17;  2  Paige,  438. 

4.  While  the  assignment  remains  in  force,  and  the  trustee 
acts  under  it,  there  is  no  duty  for  a  receiver  to  perform. 

Urst,  The  assignee  of  the  bank  has  already  in  his  possession 
and  control  all  the  property  which  would  vest  in  the  receiver, 
by  the  fifth  section  of  the  act  under  which  the  court  exercises 
jurisdiction. 

Second,  The  securities  which .  have  been  given  under  the 
sixth  section  of  the  act  amending  the  general  banking  law,  are 
given  to  the  auditor-general,  for  the  use  of  the  state,  and  can- 
not be  transferred  to  the  receiver. 

Thb  Ohanobllob: 

From  the  facts  which  appear  in  the  bill  and  answer,  in  this 
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oasey  there  can  be  no  doubt  that  the  bank  of  Brest  is  insolvent 
within  the  meaning  of  the  law,  and  that  a  proper  case  is  made 
for  the  appointment  of  a  receiyer  to  take  charge  of  its  effects. 

The  question  as  to  the  validity  of  the  assignment  is  not  regu- 
larly before  the  court,  the  assignee  not  being  a  party;  but  both 
parties  and  the  assignee  are  anxious  to  obtain  an  expression  of 
opinion  upon  this  point. 

The  assignment  set  up  in  the  answer  is  an  assignment  by  the 
directors  of  all  the  estate,  real  and  personal,  and  assets  and 
effects  of  the  bank,  to  a  trustee.  A  transfer  by  way  of  security 
of  a  portion  of  its  effects  for  the  purpose  of  carrying  on  the 
concern  is  within  the  power  of  the  directors;  and  a  corporation 
which  has  no  particular  mode  pointed  out  for  closing  its  con- 
cerns may  make  an  assignment  on  obtaining  the  assent  of  the 
stockholders.  If  this  assignment  is  valid,  it  is  no  doubt  a  sur- 
render of  the  charter;  for  if  a  corporation  suffers  acts  to  be 
done  which  destroy  the  end  and  object  for  which  it 
[*112]  *was  instituted,  it  is  equivalent  to  a  surrender  of  its 
rights:  Slee  v.  JBloom,  19  Johns.,  456;  People  v.  27ie 
Bank  of  JETudeony  6  Cow.,  219. 

The  directors,  in  making  the  assignment  in  question,  with- 
out authority  from  the  stockholders,  have  exceeded  their  powers. 

They  are  made  trustees  of  the  stockholders,  for  the  purpose 
of  carrying  on  the  business  of  the  corporation,  and  not  for  the 
purpose  of  winding  it  up  and  destroying  its  existence:  Angel 
and  Ames  on  Corp.,  507;  S  Dea.,  657, 

The  statute  prescribes  the  manner  in  which  the  affairs  of  this 
class  of  corporations  shall  be  wound  up  in  case  of  insolvency. 
This  forms  a  part  of  the  security  to  the  public,  and  is  one  of 
the  conditions  upon  which  they  take  their  chartered  powers. 
An  assignment  made  manifestly  with  a  view  to  evade  the  pro- 
visions  of  the  statute,  as  this  seems  to  have  been,  is  against  the 
policy  of  the  law,  and  cannot  be  sustained* 

Motion  granted. 
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Koyes  W.  Wadsworth  v.  Joseph  Loianger. 

Mortgage  tff  deed  fAeohUe  in  form:  Parol  evidetice  to  thow  intent,  A  deed  abeolnte 
In  form  may  be  proyed  by  parol  to  hare  been  intended  by  the  parties  to  operate 
only  as  a  mortgage  for  money  loaned  at  its  date;  and  sucdi  proof  will  entitle  the 
grantor  to  redeem. 

Redemption  againet  eubee^ueni  purchaeer.  Where  the  grantee  in  such  a  deed  selis 
and  oonyejv  to  one  who  has  full  notice  of  all  the  facts,  such  second  grantee  will 
take  no  greater  interest  than  his  grantor  had  in  the  premises,  and  he  will  hold 
them  subject  to  be  redeemed  on  payment  of  the  amount  due  on  the  mortgage,  (a) 

Attorney:  PHvUeged  oommtmieatione,  A  statement  of  fact  made  by  an  attorney  to 
his  client,  and  which  apprises  the  client  of  equities  in  a  th]^  party,  is  not  a  privi- 
leged communication,  and  may  be  proved  by  the  attorney. 

Ooete  on  redemption.  Where  one  purchases  lands  with  knowledge  that  his  grantor 
holds  it  in  security  for  a  loan,  and  refuses  to  receive  payment  of  the  loan  when 
tendered,  and  puts  the  party  entitled  to  redeem  to  the  eacpense  oC  a  suit  for  the 
porpoee,  he  wili  be  compelled  to  pay  costs. 

This  was  a  bill  to  redeem  from  the  defendant  a  tract  of  land 
oonreyed  by  Antoine  Laselle  to  Thomas  Bell^  as  a  security  for 
$150  loaned,  and  interest,  September  20, 1829,  by  a  deed  abso- 
lute on  the  face,  but  by  agreement  at  the  time  merely  a  security 
for  the  $150  and  interest,  payable  in  one  year. 

The  bill  sets  forth  the  agreement  as  above  stated,  and  the 
deed  of  that  date,  September  20,  1829,  under  the  agreement; 
that  Bell,  when  the  money  became  due,  had  left  the  country, 
and  it  was  not  known  where  he  was  or  could  be  found;  that 
Laselle  was  then  ready  and  desired  to  pay  the  money  and 
interest;  that  Laselle  died  about  January  1,  1832,  and  Wolcott 
Lawrence  was  appointed  his  administrator;  that  about  Decem- 

(a)  The  doctrine  of  this  case  was  reviewed  and  affirmed  by  the  supreme  court  in 
Smereon  v,  Atwcttert  7  Mich.,  U,  where  the  cases  on  the  subject  in  other  states  are 
referred  to  and  discussed  by  counsel.  The  court,  however,  did  not  in  that  case  dis- 
cuss the  qpiestion  at  length  on  principle,  but  contented  themselves  with  referring  to 
the  ittjustioe  that  would  be  done  by  overruling  a  case  which  had  for  considerable 
time  been  received  as  settling  a  rule  of  property,  and  with  saying  that  if  they  thought 
it  erroneous  in  principle— which  they  did  not— th^  believed  it  would  be  both  better 
and  safer  to  leave  it  to  the  legislature  to  correct  the  error,  than  for  the  court  to  under- 
take it,  as  all  intervening  rights  would  in  that  case  be  saved,  and  injustice  be  done  to 
BO  one.  As  bearing  upon  the  same  point,  see  Batty  v.  Snook,  6  Mich.,  831,  and  Sno$ 
«.  anikerland,  11  Mich.,  688.  See  also  8  Leading  Oases  in  Equity,  Hare  and  Wallaoe^s 
Hotes,  606^  68B,  880. 
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ber  8y  1832,  he  was  empowered  to  sell  the  real  estate  of  Laselle 
to  pa  J  debts;  the  premises  in  question  were  sold  to  complain- 
ant for  $2,129.00,  paid  by  him,  and  January  7,  1833,  a  deed 
was  duly  executed  to  him;  that  the  premises  were  sold  subject 
to  the  mortgage,  and  complainant  has  been  ever  ready  to  pay 
the  amount  due;  that  Loranger,  the  defendant,  with  full  know- 
ledge of  the  nature  of  the  conyeyanoe  to  Bell,  and  the  agree- 
ment with  him,  obtained  privately  and  fraudulently  from  Bell 
a  deed  of  the  premises.  The  bill  further  alleges  a  continued 
and  uninterrupted  possession  in  Laselle,  his  representatives  and 
the  complainant. 
The  answer  denies  any  knowledge  of  the  transactions  set 
forth  in  the  bill,  showing  the  deed  to  Bell  to  have  been  a 
[114]  mortgage,  *and  also  of  the  derivative  title  of  complain- 
ant from  the  representatives  of  Laselle.  It  admits  the 
possession  of  the  premises  to  have  been  always  in  Laselle  and 
his  representatives. 

D.  Goodtein,  for  complainant. 
A.  D.  UroHTf  for  defendant. 

Thb  Cuakcxllob: 

The  facts  are  briefly  these:  About  the  20th  of  September, 
1829,  Antoine  Laselle  obtained  from  Thomas  Bell  a  loan  of 
$150  for  one  year,  and  for  security  gave  a  deed  of  the  premises 
in  question.  That  before  the  expiration  of  the  time.  Bell 
absconded,  and  his  residence  has  not  since  been  known.  That 
Laselle  has  since  died;  that  the  property  was  sold  and  con- 
veyed to  complainant  by  the  administrator  of  Laselle,  subject 
to  this  incumbrance,  on  the  seventh  day  of  January,  1833.  That 
defendant  knew  all  these  facts,  but  yet  afterwards,  on  the  5th 
of  March,  1836,  procured  a  deed  from  Bell.  Loranger,  the 
defendant,  denies  all  knowledge  of  the  fact  that  the  deed  from 
Laselle  to  Bell  was  a  security  for  a  loan. 

But  from  the  continued  possession  of  Laselle  and  his  repre- 
sentatives, the  proceedings  in  the  attachment  suit,  which  form 
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a  part  of  the  exhibits  in  this  cause,  in  which  Laselle,  in  answer 
to  the  attachment,  states  the  facts  under  oath,  and  in  which 
suit  Loranger  was  a  party,  from  the  evidence  of  Wolcott  Law- 
rence, who  states  that  he  explained  at  that  time  the  oircom- 
stances  to  the  defendant,  and  from  the  positive  evidence  of 
*  Warner  Wing,  Esq.,  there  can  be  no  doubt  that  he  was  a  pur- 
chaser with  notice.  It  was  objected  to  the  testimony  of  Law- 
rence, that  his  evidence  was  a  professional  secret,  and  therefore 
ought  not  to  be  received.  But  it  is  not  a  communica- 
tion *from  the  client  to  the  attorney,  but  information  [*115] 
from  the  attorney  to  the  client,  informing  him  of  the 
nature  of  Bell's  title.  It  was  information  which,  as  an  honest 
man,  he  was  bound  to  give,  and  which  he  is  now  not  only  com- 
petent but  bound  to  disclose.  That  a  deed  absolute  in  its 
terms  may  be  proved  by  parol  to  have  been  intended  by  the 
parties  to  operate  only  as  a  mortgage,  cannot  admit  of  a  doubt. 
See  Strong  et  al.  v,  Stewart^  4  Johns.  Ch.,  167;  James  v.  J&kn- 
Bon^  etCy  6  Johns.  Gh.,  417;  Van  Buren  v,  Olmstead  et  al,, 
6  Paige  R.,  9. 

The  facts  then  being  ascertained,  and  of  these  there  can  be 
bat  little  doubt,  it  only  remains  to  apply  the  law  to  the  case, 
and  in  this  there  is  little  difficulty. 

I  must,  therefore,  declare  that  this  deed,  though  absolute  on 
its  face,  is  only  valid  as  a  mortgage  for  the  security  of  the 
loan  from  Bell  to  Laselle,  and  that  Loranger,  being  a  purchaser 
with  notice,  can  take  no  greater  interest  than  Bell  had  in  the 
premises,  and  that  the  complainant  is  entitled  to  redeem  by  the 
payment  of  the  amount  due,  which  by  the  testimony  of  Law- 
rence and  Durocher,  is  proved  to  have  been  one  hundred  and 
fifty  dollars  at  the  date  of  the  deed. 

As  to  costs,  Loranger  purchased  with  a  knowledge  of  the 
facts;  he  was  wrong  in  refusing  the  money  when  tendered,  and 
by  denying  any  knowledge  of  the  nature  of  Bell's  title  has  put 
the  complainant  to  the  expense  of  proving  his  bill.  The  com* 
plainant  is  therefore  entitled  to  recover  his  costs. 

106 


116  CASES  IK  CHANCERY. 


Basvoh  t.  Tkb  Bias  op  Foarua 


Hiiam  Bamum  t.  The  Bank  of  Pontiao. 

a  pnTl<ra8  act  was  i^erredto^  aiid  in  effect  niAde  a  part  thereof,  which  proylded 
that  if  anj  bank  did  not  pay  iti  notes  on  demand,  the  charter  should  not  for 
that  cause  be  dJasolyed,  but  it  gaTe  the  bank  sixty  di^s  within  which  to  redeem 
its  notes.  It  contained  further  prorisions  that  the  act  should  not  preTent  the 
issuinir  of  *n  injunction,  and  that  one  might  be  Issued  when  anj  bank  should 
refuse  to  pajr  its  debts:  Held,  that  these  proyiskms  relattre  to  injunctions  did 
not  change  the  prerious  law  on  that  subject. 

The  provision  that  an  injunction  might  be  issued  on  a  failure  to  pay  was  not  Impera- 
tive, but  left  It  to  the  sound  discretion  of  the  court,  upon  a  proper  case  being 
made. 

Where  a  bill  alleged  merely  a  demand  and  refusal  by  the  bank  to  pay  Its  notes,  and 
contained  no  allegations  of  any  impending  mischief,  danger  or  haaard  of  the 
ri^ts  of  complainant,  an  injunction  was  refused. 

JJifeet  of  in^unoiUm  tioaifui  a  bank.  An  Injunction  against  a  bank  goes  to  prevent 
all  action  whatever,  and  is  rather  In  the  nature  of  a  final  injunction  which  is 
sometimes  granted  at  the  termination  of  a  cause,  than  the  usual  injunction  to 
prevent  some  particular  mischief. 

CfauM  for  injunction  against  bank:  Notice.  Except  In  cases  where  the  bill  is  filed 
by  a  bank  commissioner,  showing  fktuid,  violation  of  the  charter,  or  insolvenoj* 
notice  should  be  given  of  an  application  for  an  Injunction  against  a  bank,  and  a 
case  should  be  made  out  that  would  warrant  the  court  to  wind  up  the  concerns 
of  the  bank,  (a) 

MotioD  for  an  injanction.    The  facts  are  Bofficiently  stated 
in  the  opinion. 

Wm.  Hale  and  P.  Morey^  for  the  motion. 

Bates  ik  WaUcer^  contra. 

[*120]  ♦Thb  Chancellob: 

This  application  is  founded  upon  the  act  of  Jane  21, 

1837.    This  bill  alleges  merely  a  demand  and  refusal  to  pay. 

It  contains  no  allegations  of  any  impending  mischief,  danger 

or  hazard,  of  the  rights  of  the  complainant.    . 

It  presents  no  one  of  the  ordinary  features  required  to  author- 

(a)  See  the  cases  of  Attomey-Otneral  v.  Oakland  Oounitif  Bank^  WaL  Ch.,  90,  and 
Attomcy'Qtnenl  v.  Bank  of  MicMgan,  pott,  815,  for  the  general  principles  govern- 
ing the  court  in  grsntlng  injunctions  against  banks  on  the  application  of  the  proper 
pubUc  ofllcer. 
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ize  this  summary  interposition^  according  to  the  general  prin- 
ciples of  proceedings  in  chancery. 

In  the  act  of  incorporation  of  the  bank  of  Pontiac,  the  act  of 
April  23,  1833,  is  specially  referred  to,  and  in  effect  is  made  a 
part  of  its  charter.  That  act  provides,  if  any  bank  sliall  not 
pay  its  notes  on  demand,  the  charter  shall  not,  for  that  cause, 
be  dissolved,  and  give  such  bank  sixty  days  within  which  to 
redeem  its  notes.  It  further  contains  a  provision  that  that  act 
shall  not  prevent  the  issuing  of  an  injunction.  It  may 
become  ^necessary  to  examine  for  what  cause  an  in-  [*121] 
junction  could  have  been  issued  under  that  act. 

Yery  clearly,  the  mere  provision  that  the  ^^  act  should  not 
prevent  the  issuing  of  an  injunction  "  does  not  change  the  law 
or  the  practice  of  the  court  in  this  respect. 

It  may,  therefore,  be  premised  that  the  legislature  contem- 
plated that  a  case  should  be  made  which  would  authorize  the 
exercise,  according  to  the  course  and  practice  of  this  court,  of 
this  summary  interposition. 

The  act  of  June  21,  1837,  which  is  relied  upon  in  this  appli' 
cation,  provides  that  an  injunction  mat/  be  issued,  when  any 
banking  institution  shall  refuse  to  pay  its  debts. 

It  has  been  urged  that  the  act  last  mentioned  is  imperative; 
that  whenever  there  is  a  demand  and  refusal  to  pay,  the  injunc- 
tion must  issue  of  course.  To  act  upon  this  construction  would 
lead  to  results  so  variant  from  the  uniform  course  of  equity 
proceedings,  that  the  court  must  pause  before  adopting  it. 

1.  It  would  open  the  door  to  collusion. 

2.  It  would  almost  invariably  lead  to  unjust  and*  inequitable 
results. 

If  the  construction  contended  for  of  the  act  of  1833,  and  the 
act  last  mentioned,  shall  obtain,  that  an  injunction  must  be 
granted  on  demand  and  refusal,  and  that  upon  payment  of  the 
amount  claimed  in  the  bill  and  twenty  per  cent,  in  sixty  days, 
the  injunction  shall  be  dissolved,  the  most  probable  result 
would  be  that  the  bank  enjoined,  struggling  for  existence,  will 
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within  the  limited  period  redeem  the  amoant  claimed  by  the 
bill,  although  by  doing  so  it  would  be  unable  to  pay  the  remain- 
ing creditors  of  the  bank;  and  this  under  the  direction  of  the 
court.  But  it  is  still  bound  by  the  statute  to  become  an  acces- 
sory in  enforcing  this  unjust  distribution. 

There  are  other  objections  to  which  this  construction  would 
lead.  From  the  statutes  and  from  the  settled  practice,  a  legal 
discretion  in  this  as  in  other  cases,  must  be  exercised.  This 
being  granted,  how  shall  this  be  done,  or  rather  what  rule, 
applicable  alike  to  all  cases,  shall  be  adopted.  In  view 
[*122]  of  the  difficulties  *and  consequences  which  have  been 
before  alluded  to,  I  know  of  no  better  rule  than  the 
usual  test,  where  an  injunction  is  asked,  in  the  first  instance,  to 
require  that  a  case  shall  be  made  showing  immediate  danger  or 
some  impending  mischief.  From  this  it  will  follow  that  the 
application  in  this  case  must  be  denied. 

It  has  been  contended  that  the  act  of  1837  is  so  far  ex  poH 
facto  in  its  operations  that  it  must  be  regarded  as  unconstitu- 
tional, and  therefore  of  no  validity  so  far  as  regards  the  banks 
subject  to  the  law  of  April  23,  1833.  After  arriving  at  the 
conclusion  before  stated,  it  may  not,  perhaps,  be  necessary  to 
consider  that  question. 

Without  saying  that  it  is  unconstitutional,  and  I  am  as  yet 
unable  to  come  to  that  conclusion,  it  is  for  the  present  sufficient 
to  say  that  it  would  operate  with  great  severity  upon  the  banks, 
and  with  great  inconvenience  to  the  public,  if  the  act  of  1887 
is  regarded  as  imperative;  if  an  injunction  must  issue  at  all 
events  when  a  bank  shall  refuse  to  pay  any  one  of  its  notes. 

It  is  stated  by  the  chancellor,  in  the  case  cited  in  Hopkins^  59 ly 
that  these  are  rather  in  the  nature  of  the  final  injunctions  that 
are  sometimes  granted  at  the  termination  of  a  cause,  than  the 
usual  injunctions  to  prevent  some  particular  mischief.  An  in- 
junction against  a  bank  goes  to  prevent  all  action  whatever. 
It  is,  for  the  time  being,  an  utter  prostration  of  all  its  powers. 
Hence,  except  in  cases  where  the  bill  is  filed  by  a  bank  com- 
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missioner,  showing  fraud,  violation  of  the  charter  or  insolvency, 
courts  require  notice,  and  proceed  with  caution.  And  it  seems 
to  me  that  it  is  not  too  much,  and  is  consistent  with  the  discre- 
tion which  the  court  is  bound  to  exercise,  to  require  such  a  case 
to  be  made,  as  would  authorize  the  court,  if  it  prove  true  and 
according  to  the  exigency  of  the  case,  to  wind  up  the  concern, 
and  make  an  equal  distribution  of  the  assets  among  all  the 
creditors. 

This  may  be  made  out  by  immediate  pending  insolvency,  and 
therefore  danger  to  all  the  creditors;  or  such  danger  of  a  mis- 
application of  the  funds  belonging  to  the  bank  as 
would  ^require  the  interposition  of  the  court  for  the     [*123] 
safety  of  its  creditors. 

The  decision  upon  the  other  points  made  in  the  argument,  as 
well  as  the  point  last  referred  to,  and  also  upon  what  precise 
state  of  facts  this  court  would  feel  itself  bound  to  proceed  and 
wind  up  this  or  any  other  bank,  will  be  more  appropriate  when 
the  case  shall  have  been  heard  upon  the  presentation  of  such 
facts  before  it. 

Motion  denied. 
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Biohaid  MoKtixtria  and  saothar  t.  John  Bennette  and  otfaon. 

Slpeo^  perforwMnoe  dltcrtHomarj/,  Otnirto  of  equity  do  not,  m  a  matter  oC  ooone, 
decree  qieoiflo  perf ormaooe  of  oontracca  for  the  oonyeyanoe  of  Unde,  but  tfaeif 
eKsroiie  a  diaerotioiiary  power  In  Tlew  of  aD  the  faote  of  the  oaae;  and  their  die- 
eretton  most  not  be  arbltraiy  and  capricioiie,  but  regulated  on  gionnde  that  will 
vender  it  JndidaL 

Oonntraet  mugi  be  mutual.  The  oontraot  eonght  to  be  enforced  must  be  mntoal,  and 
the  tie  reciprooal,  or  a  court  of  equity  will  not  enforce  a  performance,  (a) 

Ooniraei  mutt  be  certain.  A  parol  contract  wHl  not  be  enforced  imle«  it  !■  certain 
in  all  its  eeeentlel  partjcnlara.  (jb) 

What  part  performanee  wiU  take  eaee  out  qf  etatute.   If  a  party  eete  op  part  per* 

formanoe  to  take  a  case  out  of  the  statute  of  franda,  be  must  show  acts  imequiTO> 

esllj  referring  to  and  resulting  from  that  agreement^  such  as  the  party  would 

'  not  have  done  unless  on  account  of  that  yeiy  agreement*  and  with  a  direct  view 

^  to  its  perfonnanoe;  and  tiie  agreement  set  up  must  appear  to  be  the  same  with 

the  one  partly  performed— there  must  be  no  uncertainty  or  eqnlTocation  in  the 


On  what  ffrounde  per/wnumee  of  parol  oovUraete  decreed.  The  ground  of  the  inter- 
ference of  courts  of  equity  to  enforce  spedflc  performance,  is  not  simply  that 
there  is  proof  of  the  existence  of  a  parol  agreement,  but  that  there  is  fraiud  in 
resisting  the  completion  of  an  agreement  partly  performed. 

F^wtpailfmentef  pur^kaae  price  not  enougK  Fart  payment  of  the  purchase  price  is 
not,  of  itself,  suffloient  to  warrant  a  decree  for  the  specific  performance  of  a  parol 
contract  for  the  purchase  of  lands;  but  it  eeema  that  fkill  payment  would  be.  (e) 

The  bill  in  this  case  was  filed  to  compel  the  specific  perform- 
ance of  a  parol  agreement  to  convey  land. 

The  bill  states  that  John  Bennette,  one  of  the  def  endants,  in 
a  conversation  had  with  complainants,  in  the  month  of  May  or 
Jane,  in  the  year  1834,  verbally  agreed  to  sell  and  convey  to 
the  complainants  a  certain  lot  of  land,  containing  eighty  acres, 

(a)  See  Bowleg  v.  Shelden^  poet,  490.  In  the  case  of  Cftas»5«rt  v.  Livermore^  IS 
Mich.,  881,  the  court  denied  specific  performance  of  a  written  contract,  because  by 
its  terms  it  ga^e  the  complainant  an  unfair  advantage.  See  also  King  v.  Hdmiltont 
4  Pet,  811;  Weetem  B.  S.  Corp.  v.  Babeodt,  6  Met.,  846;  Eaetland  v.  Van  Jredale,  8 
Bfbb.,  974. 

(6)  See  MiUerd  v.  Ramedell,  poet,  878,  and  Bomier  v.  OoldiosO,  8  Mich.,  468.,  dted 
in  note,  ante,  66. 

(e)  TUs  case  is  authority  to  the  point  that  part  payment  of  the  purchase  price 
will  not  alone  take  the  case  out  of  the  statute;  but  the  dictum  that  full  psyment 
would,  is  opposed  to  the  following  among  other  cases:  Bhodee  v.  Khodee,  8  Sandt. 
Ch.,  879;  Parker  v.  WeUe,  6  Wbart.,  153;  Sitee  v.  Keller,  6  Ohio,  488;  HatiAmr  u, 
fiotcAer,  1  McMut  Oh.,  811;  JoKneton  v.  Olancy,  4  Blackl,  94. 
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for  the  sum  of  one  hundred  and  fifty  dollars^  a  part  to  be  paid 
b  money,  and  the  remainder  in  a  certain  order  drawn  upon  a 
man  in  the  state  of  New  York  ;  that  complainants  paid  Ben- 
nette,  at  the  time,  four  dollars  ;  that  a  deed  was  soon  to  be 
made  for  the  premises ;  that  instead  of  reducing  the  agree- 
ment to  writing,  Bennette  gave  the  complainants  the  duplicate 
receipt  for  the  land,  which  he  had  received  at  the  time  he  pur- 
chased the  land  of  the  goyemment,  saying,  at  the  same  time, 
that  that  receipt  was  as  good  as  an  article,  for  he,  Bennette, 
could  not  sell  the  land  without  it ;  that  Bennette  put  complain- 
ants in  possession,  and  they  had  made  improvements, 
etc.,  that  ^afterwards  Bennette  gave  a  deed  to  com-  [*125] 
plainants  of  the  premises,  but  did  not  deliver  it;  that 
about  a  week  afterwards,  Bennette  sold  and  conveyed  the  land 
to  defendant,  Jameson,  through  his,  Jameson's,  agent,  Powell 
Orover,  one  of  the  defendants  ;  that  Grover  knew  of  the  pre- 
vious sale  by  Bennette  to  complainants,  when  he  purchased  for 
Jameson ;  the  complainants  offered  to  perform  the  contract  on 
their  part,  and  demanded  a  deed. 

The  bill  further  stated  that  Jameson  had  deeded  the  prem- 
ises to  Grover,  and  prayed  a  decree  for  specific  performance, 
and  also  contained  a  prayer  for  other  relief,  etc. 

The  answer  of  Grover  admits  the  bargain  between  Bennette 
and  complainants,  but  denies  that  the  four  dollars  was  paid 
towards  the  land  ;  states  that  the  four  dollars  was  borrowed  by 
Bennette,  and  that  he  had  offered  to  repay  it ;  admits  that 
Jameson  offered  to  purchase  the  land  of  Bennette,  in  June,  ' 
1884,  in  his  presence,  and  that  Bennette  told  him  that  he  had 
made  a  contract  or  bargain  for  the  lands  with  complainants  ; 
admits  his  being  Jameson's  agent,  to  purchase  the  land,  in  case 
the  same  should  not  be  conveyed  to  complainants  ;  states  that 
Bennette  called  on  Grover,  June  24th,  1884,  and  stated  that 
complainants  had  not  complied  with  their  contract  to  purchase 
the  land,  and  that  Bennette  then  offered  to  sell  the  land,  and 
that  he,  Grover,  purchased  it  for  Jameson  ;  that  he  inquired  of 
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complainants  respecting  their  agreement  to  pnrchase,  and  their 
answer  satisfied  him  that  they  had  abandoned  the  contract; 
admits  the  deed  to  Jameson,  and  its  record,  and  also  the 
improvements  by  complainants  ;  admits  that  he  purchased 
from  Jameson,  March  4,  1836,  for  $500  ;  denies  any  knowledge 
of  complainants'  having  any  equitable  title  at  the  time  he  par- 
chased  from  Jameson,  and  claims  the  benefit  of  the  statute  of 
frauds. 
The  cause  was  heard  on  bill,  answer  and  testimony. 

J.  W.  JeweU^  solicitor  for  complainants. 
J.  2E  Preston^  for  defendants. 

[*126]    *Thib  Chakcellob: 

It  is  not  a  matter  of  course  to  decree  specific  performance  of 
contracts.  It  requires  a  sound  discretion,  upon  a  view  of  all 
the  circumstances  ;  and  this  discretion  must  not  be  arbitrary 
and  capricious,  but  must  be  regulated  upon  grounds  that  will 
make  it  judicial :  Seymour  v.  Delancf/,  6  Johns.  Ch.,  222 ; 
Same  Case^  on  appeal,  8  Cowen,  505. 

The  contract  or  agreement  sought  to  be  enforced,  must  be 
mutual,  and  the  tie  reciprocal,  or  a  court  of  equity  will  not 
enforce  a  performance  :  1  Mad.  Ch.^  Ji2S;  1  Johns.  CA.,  282^ 
S78,  Here  the  contract  rests  entirely  in  parol.  The  letter 
given  in  evidence  is  too  uncertain  to  form  the  foundation  of 
any  proceeding  ;  it  specifies  no  land,  nor  any  price,  and  nothing 
can  be  drawn  from  it  as  referring  to  the  land  in  question. 

The  contract,  in  order  to  be  enforced,  mast  be  certain  in  all 
its  essential  particulars.  There  is  none  of  that  certainty  shown 
in  the  contract  or  agreement  here  sought  to  be  enforced,  which 
is  necessary  to  enable  this  court  to  decree  a  specific  perform- 
ance. 

If  a  party  sets  up  part  performance,  to  take  a  parol  agree- 
ment out  of  the  statute,  he  must  show  acts  unequivocally 
referring  to  and  resulting  from  that  agreement ;  such  as  the 
no 
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party  woald  not  have  done,  unless  on  account  of  that  very 
agreement,  and  with  a  direct  view  to  its  performance ;  and  the 
agreement  set  up  must  appear  to  be  the  same  with  the  one 
partly  performed.  There  must  be  no  equivocation  or  uncer- 
tainty in  the  case. 

The  ground  of  the  interference  of  this  cou/t  is  not  simply 
that  there  is  proof  of  the  existence  of  a  parol  agreement,  but 
that  there  VA/raud  in  resisting  the  completion  of  an  agreement 
partly  performed  :  Phillips  v,  Thompson^  1  Johns.  Ch.,  131. 

If  this  case  can  be  sustained  at  all,  it  must  be  on  the  ground 
of  part  performance,  for  there  is  clearly  no  such  written  con- 
tract or  agreement  as  can  be  enforced  by  this  court. 

The  question  then  recurs,  was  there  such  a  specific,  definite 
verbal  contract  as  can  be  enforced,  and  has  there  been 
such  a  *part  performance,  and  readiness  to  fulfill,  on  [*127] 
the  part  of  the  complainants,  as  will  take  this  case  out 
of  the  operation  of  the  statute  of  frauds,  and  render  it  the 
duty  of  this  court  to  decree  a  specific  performance  ?  It  seems 
to  me  not.  The  improvement  I  regard  as  out  of  the  question, 
so  far  as  that  may  be  sought  to  make  a  part  of  the  perform- 
ance and  fulfillment.  It  is  pretty  clear,  that  whatever  was 
done  in  this  way,  was  not  done  until  after  the  conveyance  to 
Jameson,  and  it  was  only  done  with  a  view  to  its  effect  upon 
these  proceedings.  From  the  testimony  of  Green  and  Sewell, 
confirmed  by  the  other  witnesses,  it  is  to  be  inferred  that  there 
was  a  parol  contract  for  the  sale  of  the  land  in  question  ;  but 
this,  it  is  equally  apparent,  must  have  been  conditional ;  that 
is,  that  the  defendant  Bennette,  would  convey  the  land  upon 
condition  that  the  complainants  would  pay  to  him  the  purchase 
price.  There  was  no  such  mutual  undertaking  on  the  part  of 
the  complainants  as  would  have  enabled  Bennette  to  compel 
them  to  pay  the  money  at  any  definite  time.  But  it  must  be 
inferred  that  the  agreement  was  to  convey  the  land  upon  the 
return  of  Bennette  from  Jackson,  if  they  would  then  pay  him 
the  consideration. 
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There  is  some  discrepancy  as  to  the  intention  of  the  payment 
of  the  four  dollars.  But  I  am  inclined  to  think  that  both  par- 
ties intended  at  the  time  that  this  should  apply  in  part  pay- 
ment. 

It  has  been  held^  that  even  full  payment  of  the  purchase 
money  is  not  sufficient,  of  itself,  to  take  the  case  out  of  the 
statute:     1  Mad,  Ch.^  881^  and  note  (e). 

But  I  am  inclined  to  think  the  better  opinion  now  is,  that 
the  payment  of  the  whole  of  the  purchase  money,  clearly  in 
pursuance  of  a  definite  and  mutual  parol  agreement,  is  suffi- 
cient to  take  a  case  out  of  the  statute.  But,  I  believe,  it  has 
uniformly  been  held,  that  the  payment  of  a  trifling  amount,  as 
was  the  case  here,  is  not,  of  itself,  sufficient.  Indeed,  if  this 
were  permitted  in  a  case  like  the  present,  it  would  defeat  all 
the  beneficial  objects  of  the  statute.  But  this  application  of 
the  four  dollars  must,  in  the  nature  of  things,  have 
[*128]  been  contingent;  *that  is,  upon  condition  that  the 
complainants  entitled  themselves  to  a  conveyance  of 
the  land  by  performing,  on  their  part,  by  the  payment  of  the 
balance  of  the  purchase  money. 

The  ground  on  which  the  court  acts  at  all,  in  these  cases,  is 
fraudf  in  refusing  to  perform  after  performance  by  the  otJier 
party.  The  allowing  any  other  construction  upon  the  statute 
of  frauds  would  be  to  make  it  a  guard  and  protection  to  fraud: 
1  Mad.  CA.,  878,  This  is  the  rule  laid  down  in  the  books,  and 
it  is  the  true  one.  Let  us  apply  it  to  the  case  before  us.  Here 
is  not  only  an  absence  of  all  appearance  of  fraud,  but  of  all 
temptation  to  commit  it.  It  appears  that  Bennette  had 
waited  for  the  performance  of  complainants,  away  from  home 
for  a  considerable  time;  that  he  had  done  all  his  part;  that  he 
was  ready  to  make  the  complainants  a  title;  that,  on  the  day 
on  which  a  conveyance  was  made  to  Jameson,  he  applied  to 
one  of  the  complainants,' and  then  stated  that  he  had  waited 
four  weeks  for  them;  but  that,  if  they  would  then  fulfill 
the  contract,  he  would  not  convey  to  Jameson;  and  he  finally 
lis 
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0old  the  land  for  five  dollars  less  than,  according  to  the  bill,  he 
was  to  have  received  of  complainants. 

It  is  true  that  the  complainant,  Henry,  replied  that  he  was 
ready  to  fulfill  his  part,  but  he  offered  no  payment  nor  made 
any  definite  suggestion  as  to  any  payment.  This  was  merely 
keeping  the  word  of  promise  to  the  ear,  and  after  so  long  a 
delay  might  have  justly  been  treated  by  the  defendant  Ben- 
nette  as  such  a  failure  to  fulfill,  on  the  part  of  complainants,  as 
would  absolve  him.  In  the  absence  of  all  fraud  and  all  temp- 
tation to  commit  fraud,  I  can  see  no  other  ws^y  of  treating  this 
matter.  What  other  course  was  left?  It  would  have  been 
hard,  indeed,  to  hold  him  longer  in  this  state  of  uncertainty;  it 
would  be  more  severe,  after  the  lands  have  been  conveyed  to  a 
bona  fide  purchaser,  and  expensive  improvements  made  by 
others,  still  to  decree  a  specific  performance. 

I  do  not  perceive  any  ground  to  impute  fraud  or  unfairness 
to  the  defendant  Grover,  in  this  transaction.  He  swears  posi- 
tively it  was  purchased  for  Jameson  and  with  his 
money;  *that  he  left  the  agency  with  him  because  he  [*129] 
could  not  remain  so  long  from  home.  It  appears,  too, 
that  Jameson  owned  adjoining  lands.  Grover  manifested  no 
great  anxiety  to  purchase,  but  it  was  placed  on  the  ground  that 
he  would  take  it  for  Jameson  if  the  McMurtries  failed  to  pay. 
It  is  true  Grover  subsequently  purchased  this  and  the  adjoin- 
ing tract  of  land,  but  at  an  advanced  price.  Judges,  of  late, 
have  regretted  that  the  cases  have  gone  so  far  in  permitting 
part  performance  to  take  a  case  out  of  the  statute,  and  have 
said  that  the  courts  ought  to  make  a  stand  against  further 
encroachments  upon  the  statute  of  frauds.  In  these  views  I 
ooncor.  Unless  a  stand  is  made,  all  the  salutary  objects  of  the 
statute  will  be  lost  sight  of.  Some  other  points  were  made  in 
the  argument,  which  are  not  necessarily  involved,  and  perhaps 
I  have  already  gone  farther  than  is  necessary;  as,  after  all,  the 
ease  turns  principally  on  the  entire  absence  of  fraud  on  the 
part  of  the  defendants,  and  the  non-fulfillment  on  the  part  of 
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the  oomplAinaiitB;  there  is  such  a  want  of  certainty  and  mntn- 
ality  in  this  contract  that  it  cannot  be  enforced.  The  com- 
plainants have  failed  to  fulfill  on  their  part  Decreeing  a 
specific  performance  is  an  exercise  of  the  powers  of  this  conrt 
not  ex  debito  ju$tUim^  bat  to  be  exercised  upon  a  fall  yiew  of 
the  whole  case.  There  being  an  entire  absence  of  f  raad,  and, 
so  far  as  can  be  ascertained  from  the  case,  the  failure  of  the 
contract  haying  been  caused  by  the  non-fulfillment  of  the  com- 
plainants themselvesy  they  have  not  made  such  a  case  as  calls 
upon  this  court  to  interfere  and  decree  a  specific  performance, 
but  that  the  parties  should  be  left  to  their  remedy  at  law.  The 
bill  must  be  dismissed  with  costs. 
Bill  dismissed. 
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^aefnth  Bernard  dit  Li^re  v.  The  Heirs  of  Antoine  Bougard 

and  others. 

Settling  e^uitiet  under  government  grant.  After  a  conflrmAtlon  of  m  dalm  to  land 
by  the  board  of  land  commiBsIonera  under  an  act  of  congress,  and  after  patent 
tssned,  if  competent  at  all  for  this  court  to  go  behind  the  patent  to  settle  con* 
flictlng  claims,  it  should  only  be  done  on  the  clearest  and  most  Ixref  ragable 
proofs,  (a) 

Oontraet  to  mUlead  land  board  immoral  and  void.  It  two  persons,  claiming  joint 
possession  of  lands,  enter  into  an  agreement  that  a  claim  by  them  shall  be  pre- 
sented to  the  goTemment  land  board,  in  the  name  of  one  alone,  and  that  when 
the  claim  is  confirmed  to  him,  he  shall  conrey  a  part  of  the  land  to  the  other.  Is 
immoral  as  tending  to  mislead  the  land  board,  and  therefore,  it  Menu,  Toid. 

Betuliing  truet  Where  two  persons  dalm  equities  in  lands,  and  one  of  them  pre- 
sents a  claim  thereto  which  is  allowed  by  the  government  land  board,  there  is  no 
resulting  trust  in  fayor  of  the  other  which  can  be  enforced  in  equity. 

The  bill  in  this  case  set  forth  that  ia  January,  1703^  Hya- 
cinth Bernard  dit  Lajore  and  one  Antoine  Bougard  took  pos- 
session of  and  settled  a  certain  tract  of  land  on  the  north  side 
of  the  river  Raisin,  in  the  county  of  Monroe,  containing  five 
hundred  and  sixty  arpents,  being  four  hundred  and  sixty  acres, 
which  they  had  jointly  purchased  of  the  Indians;  that  the  pos- 
session was  taken  jointly  and  for  their  joint  benefit,  and  the 
land  was  possessed  and  used  in  common;  that  while  so  pos- 
sessed, they,  at  their  joint  expense,  and  for  their  mutual  bene-  • 
fit,  made  permanent  and  expensive  improvements;  that  they 
continued  their  joint  occupancy  and  improvements  till  March 
8,  1807,  and  long  subsequently,  and  the  land  was  invariably  con- 
sidered, held,  improved  and  enjoyed  as  their  common  property; 
that  about  the  time  last  aforesaid,  they  came  to  a  resolution 
for  partition,  and  agreed  to  set  off  the  easterly  half  to  com- 
plainant, and  the  westerly  half  to  said  Antoine;  that  ever  after- 
wards the  easterly  half  was  always  taken  as  the  separate  prop- 

(a)  Where,  howeyer,  lands  are  granted  by  the  government,  by  treaty  or  other- 
wise to  IndiTlduals,  and  the  presddent  unnecMsarily  issues  a  patent,  and  delivers  it 
to  a  person  not  entitled,  such  patent  is  Toid,  and  may  be  so  declared  by  the  state 
oourts:  Stockton  v.  Williamaj  Wal.  Ch.,  120;  Same  Ca$e^  on  app^U  1  Doug.  Mich., 
MB.  And  this  notwithstanding  it  is  issued  under  a  special  act  of  congress:  Oampau 
V.  Dewey,  9  Mich.,  881. 

115 


130  CASES  IN  CHANCERY. 


Bbrkabd  t.  BouttAsn. 


ertj  of  oomplainant,  and  treated  by  both  as  such,  and  that  he 
continued  to  occupy  and  enjoy  the  same  in  his  own  right,  and 
exercised  acts  of  ownership  over  it,  and  that  his  title  was  never 
disputed. 

The  bill  further  stated  that  complainant  and  said  Antoine 
^ii^g  ignorant  of  the  proper  course  to  be  taken  to  obtain  a 
confirmation  of  their  title,  neglected  to  prefer  their  claim 
until  1821,  when  some  person  advised  them  to  put  in  their 
claim;  that  they  did  so  under  the  act  of  congress  entitled  ^  An 
act  to  revive  the  powers  of  the  commissioners  for  ascertaining 
and  deciding  on  claims  to  land  in  the  district  of  Detroit,  and  for 
settling  the  claims  to  land  at  Green  Bay  and  Prairie  des  Chiens, 

in  the  territory  of  Michigan,''  approved  May  11th, 
[*131]    1820;  that  they  both  prepared  to  go  to  Detroit  *for  that 

purpose,  but  at  the  suggestion  of  some  one  it  was  pro- 
posed, to  save  expense,  that  the  whole  lands  should  be  confirmed 
to  one,  the  expenses  to  be  shared  equally,and  that  that  one  should 
convey  to  the  other  his  share;  that  said  Antoine  accordingly 
went  to  Detroit  and  made  his  claim,  which  was  duly  confirmed 
to  him  by  the  commissioners  acting  under  the  act  of  congress 
entitled  "  An  act  to  revive  and  continue  in  force  certain  acts 
for  the  adjustment  of  land  claims  in  the  territory  of  Michi- 
gan," approved  February  21,  1823,  and  also  by  congress;  that 
complainant  continued  in  possession  of  his  part  until  1829, 
and  he  often  called  upon  said  Antoine  to  ascertain  if  the 
patent  had  been  received  by  him;  that  in  1828,  and  before 
receiving  the  patent,  said  Antoine  died,  but  that  on  the  day 
previous  to  his  death  he  called  his  children,  or  a  part  of  them, 
together,  informed  them  of  complainant's  rights  in  the  prem- 
ises, and  enjoined  them  to  convey  to  him;  that  the  children 
afterwards,  when  called  upon  for  a  conveyance,  did  not  deny 
complainant's  right,  but  professed  a  willingness  to  make  a  deed 
when  the  patent  should  be  received. 

The  bill  then  proceeds  to  allege  that  three  of  the  five  heirs- 
at-law  of  said  Antoine,  by  separate  conveyances  made  in  the 
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years  1829  and  1830,  had  each  sold  and  conveyed  an  nndivided 
fifth  part  of  the  whole  land  to  one  H.  Disbrow,  with  intent  to 
defraud  complainant,  and  that  Disbrow,  at  the  time  of  con- 
tracting therefor,  and  of  receiving  the  deed  or  paying  the  pur- 
chase money,  had  full  notice  of  complainant's  rights,  and 
afterwards  surreptitiously  and  illegally  got  possession 
of  the  lands.  *Also  that  the  other  two  heirs  in  1830  [*132] 
each  sold  and  conveyed  an  undivided  one-fifth  part  of 
the  whole  land  to  one  Robert  Clark,  and  that  Clark  bought 
and  received  deeds  with  the  like  full  notice  of  complainant's 
rights.  The  bill  further  charges  that  a  patent  was  issued  for 
the  land  in  1829  or  1830,  to  said  Antoine  or  to  some  one  or 
more  of  his  heirs,  the  complainant  being  unable  to  state  partic- 
ulars, as  the  heirs  have  it;  and  the  bill  asks  for  the  production 
of  the  patent,  prays  that  said  Disbrow  and  Clark  be  decreed 
to  convey  to  complainant,  etc. 

The  defendants  by  plea  relied  upon  the  statute  of  frauds 
as  a  bar  to  complainant's  claim. 

They  also  answered  fully,  denying  all  knowledge,  informa- 
tion or  belief  of  the  pretended  joint  purchase  of  the  Indians; 
denied  the  pretended  joint  occupancy  and  improvement,  and 
the  agreement  to  partition;  insisted  that  said  Antoine  alone 
purchased  of  the  Indians,  and  took  possession  of  the  whole 
premises  in  question  in  his  own  right,  and  for  his  own  exclu- 
sive benefit,  about  the  time  mentioned  in  the  bill,  and  that  he 
continued  to  occupy  the  same  by  himself  or  his  tenants,  not 
only  to  the  year  1807,  but  to  the  time  of  his  death  in  1829, 
claiming  the  whole  of  the  same  as  his  own,  and  at  all  times 
denying  the  claims  of  all  others.  The  defendants  Disbrow  and 
Clark,  in  their  answers,  denied  all  knowledge  or  notice  of 
rights  in  complainant. 

Replication  was  filed  to  the  answer,  and  the  case  heard  on 
pleadings  and  proofs.  The  evidence  is  sufficently  stated  in  the 
opinion* 
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X  2>.  tVasetj  solicitor  for  complainant: 

The  case  made  by  the  bill  is  that  of  a  trusty  arising 
[*188]  by  implication  *or  construction  of  law,  and  is  expressly 
excepted  from  the  operation  of  the  statute  relied  on,  by 
the  13th  section  {Laws  of  1819 ^p,  118),  and  may  be  proved  by 
parol,  even  in  opposition  to  the  answer  of  the  defendant  deny- 
ing the  trust.  The  statute  was  never  held  to  apply  to  such  a  case: 
Wray  v.  Stede,  2  Ves.  &  B.,  388;  Finch  v.  Ilnch,  16  Ves.,  46; 
Attorney- Oeneral  V.  Fbwkr,  16  Ves.,  90;  Jeremy* g  Equity,  88, 

The  complainant's  case  does  not  rest  nor  depend  upon  the 
promise  or  arrangement  between  them,  as  to  the  manner  of 
fortifying  the  title,  but  rests  upon  the  previous  equity  of  the 
case.  The  promise  alleged  is  only  an  additional  ground  of 
equity.  It  is  the  occupation  and  improvement  of  the  property 
by  the  complainant  that  constitutes  his  equitable  title,  and 
gives  him  a  right  to  confirmation  under  the  several  acts  of  con- 
gress on  this  subject:  Hutcheon  v.  Mannington,  1  Yes.,  366; 
Boyd  V,  McLean,  1  Johns.  Ch.,  682;  2  P.  Wme,,  6^8;  1  Johns. 
C<u.,  ISS;  Decouche  v,  Savetier,  3  Johns.  Ch.,  216;  SticJdand 
V.  Aldridge,  9  Ves.,  618;  Livingston  v.  Livingatony  2  Johns. 
Ch.,  639;  Jackeon  v.  MaAedorf,  11  Johns.,  96. 

If  the  deceased  did  not  intend  to  take  the  deed  as  a  trust, 
and  convey  to  the  complainant,  he  obtained  it  in  fraud,  and,  on 
that  ground,  complainant  is  entitled  to  have  the  trust  carried 
into  effect,  notwithstanding  the  statute:  Hoberts  on  Rauda, 
102;  1  Com,  Dig.,  361, 1,86;  1  MaOd.,  239,  240,  299. 

It  is  a  clear  rule,  that  where  A.  purchases  in  the  name  of  B., 
the  former  paying  the  consideration,  B.  is  a  mere  trustee,  not- 
withstanding the  statute  of  frauds:  Jeremy^s  JEq.,  86.  So,  if 
an  agent  locate  lands  for  himself,  which  he  ought  to  locate  for 
his  principal,  he  is  in  equity  a  trustee  for  his  principaL  It  is 
equally  well  settled  that  all  persons  coming  into  possession  of 
trust  property,  with  notice  of  the  trust,  shall  be  considered 
trustees,  and  bound,  with  respect  to  that  special  property,  to 
the  execution  of  the  trust:  1  Johne,  Q^,  666. 
lis 
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H.  T,  Backus^  solicitor  for  defendants: 

*I.  The  action  of  the  commissioners,  both  as  to  the  [*188] 
right  and  the  evidence  of  the  right,  is  conclusive,  and 
especially  so  since  the  confirmation  by  congress:  7  Wheat.y  28 ^ 
237;  Strotfier  v.  Lucaa^  12  Pet,  413.  And  this  coart  are  in  no 
wise  authorized  to  revise  those  proceedings,  nor  by  a  possi- 
bility could  such  revision  be  productive  of  any  benefit  to  the 
complainant 

2.  Had  the  complainant  a  valid  claim,  as  against  Antoine 
Bongard  or  his  children,  yet  the  real  defendants,  Disbrow  and 
Clark,  are  bona  fide  purchasers  without  notice,  and  as  such  will 
be  protected,  and  equity  can  give  no  assistance  against  them: 
Urost  V.  JBeekman,  1  Johns.  Ch.,  300;  9  Yes.,  24.  But  had  the 
defendants  had  full  notice  of  the  pretended  claim  of  the  com- 
plainant, it  would  in  no  wise  have  varied  their  rights  or  altered 
the  case,  for  the  claim  itself,  by  complainant's  own  showing,  is 
a  mere  nullity,  and  in  the  language  of  Lord  Mansfield,  had  the 
defendants  known  of  it,  they  would  also  have  known  it  was 
void:  Wilson  v.  Mason,  I  Oranch,  70,  100.  As  every  man  is 
charged  with  a  knowledge  of  the  law:  1  Johns.  Ch.y  616; 
Lyon  V.  Itichmondy  2  Johns.  Ch.,  51,  60. 

8.  If  any  such  agreement  as  that  contended  for  by  the  com- 
plainant were  in  fact  made  and  entered  into,  yet  the  same  was 
null  and  void.  1.  As  being  contrary  to  the  policy  of  the  law, 
and  in  fraud  of  the  act  of  congress,  an  agreement  not  only  to 
deceive  the  commissioners,  but  to  obtain  the  title  to  the 
premises  by  false  pretenses  and  absolute  falsehood;  and  all  acts 
or  agreements  ia  f^atUkm  legiSj  or  contrary*  to  the  policy  of 
the  law,  are  prohibited  and  void:  27ie  William  IRngy  2  Wheat, 
148,  158;  i  Pet.y  U^;  i  Johns.  Ch.y  26i;  20hi0y  610;  6  Jbhns.^ 
194;  ^  Johns.y  Jm.  But  2.  If  the  complainant's  own  story  be 
true,  he  entered  into  a  stipulation  and  agreement  with  Antoine 
Bougard,  to  commit,  or  procure  to  be  committed,  actual  perjury, 
in  the  proof  of  the  claim  before  the  commissioners,  and  he  him- 
self aided  in  the  commission  of  that  positive  crime;  for  as  he 
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would  now  have  this  court  believe,  he  himaelf  procured 
[*189]  witness  (so  his  bill  and  evidence  *state)  to  swear  that 
the  premises  in  question  were  the  lawful  claim  of 
Antoine  Bougard,  which,  by  his  present  case,  he  seeks  to  dis- 
prove; and  the  maxim  both  of  equity  and  law  is,  ex  turpe  conr 
trcuUu  nan  oritur  actio:  1  Bcic,  Ab.,  Ill;  2  JBinn.,  101^  and 
cases  there  referred  to;  -4  Fe«.,  811;  8  Fe*.,  61;  2  Eq.  Ca.y 
20;  Gilberts  Eq,  lUp.,  153,  And  3.  To  any  such  agreement 
as  that  the  complainant  now  seeks  to  enforce,  the  defendant's 
plea  is  a  conclusive  bar,  and  tbe  same  is  void  by  the  statute  of 
frauds:  StcU,  1820 j  112y  4^5.  It  is  an  express  trust,  if  any- 
thing, by  parol,  and  therefore  void.  It  is  not  an  implied  trust, 
or  a  trust  in  any  way  resulting  by  operation  of  law;  if  any- 
thing, it  is  a  direct  agreement  by  parol,  to  create  a  trust;  an 
attempt  to  enforce  a  parol  declaration  of  a  trust.  The  case 
contains  none  of  the  elements  of  an  implied  or  resulting  trust. 
A  resulting  trust  can  only  exist  where  the  actual  payment  of 
the  purchase  money  is  clearly  proved:  Steere  v.  Steere,  5  Johns. 
Ch.,  1.  And  a  payment  of  a  part,  or  anything  less  than  the 
whole  purchase  money,  will  not  raise  a  resulting  trust:  1  Johns. 
Ch.,  682;  2  Johns.  Ch.,  406;  2  Mad.  Ch.,  112;  S  Cow.,  688; 
S  Ves.,  696;  1  Ves,,  366. 

But  to  this  the  complainant  insists,  that  a  trust  is  to  be  implied, 
for  the  purpose  of  preventing  a  fraudulent  use  of  the  statute  of 
frauds.  Trusts  for  that  purpose  are  never  implied,  unless  some 
clear  and  specific  act  of  fraud  is  distinctly  proved,  as  prevent- 
ing the  execution  of  a  will  or  other  instrument,  creating  an 
estate  or  declaring  a  trust:  Roberts  on  Frattds,  103;  Thynn  v. 
Thynn,  1  Vem.,  296.  But  the  facts  in  this  case  show  no  such 
thing,  and  if  a  trust  might  be  implied  in  the  present  case  it 
might  in  every  one,  to  the  entire  prostration  of  the  statute. 

But  the  complainant  further  insbts  that  the  facts  in  the  case 
show  the  existence  and  creation  of  a  trust  before  our  statute  of 
frauds.  The  fact  is  not  so,  and  it  is  untenable  as  a  legal  posi- 
tion;  1st,  because  prior  to  our  statute  of  frauds,  the  legal 
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estate  to  the  premises  was  not  in  Antoine  Bougard;  his  right 
was  a  mere  eqaity  under  the  act  of  congress,  and  so  was  the 
the  complainant's,  if  he  had  any;  no  trust,  therefore, 
could,  by  a  possibility,  *haye  existed,  for  the  obvious  [*I40] 
reason  that  there  was  no  legal  estate  to  sustain  it.  But, 
2d,  if,  by  a  possibility,  any  could  hare  existed  before  the  legal 
title  vested  in  Antoine  Bougard,  yet,  not  being  in  writing,  or 
declared  by  writing,  even  before  our  statute  of  frauds,  it  would 
have  been  void;  for  the  rules  of  property  are  the  same  in 
equity  aa  at  law:  GHlberfs  Law  of  Uses,  S9.  Trusts  are  now 
what  uses  were  before  the  statute  of  uses:  ZfOrd  Angleaea  v. 
Lard  AUhamy  Holt,  736.  And  both  uses  and  trusts  have  always 
been  governed  by  the  same  rules  and  the  same  reasons  as  legal 
estates:  WatUv.BaUy  1  P.  Wms.,  109.  For  were  not  the  rules 
of  property  the  same  in  equity  as  at  law,  in  the  language  of 
all  the  books,  things  would  be  at  sea,  and  there  would  be  the 
greatest  uncertainty:  Banks  v.  SuUon^  2  P.  Wms.,  713;  2  Bl. 
CouL  337.  Therefore,  the  rule  has  ever  been,  that  where  a 
deed  or  writing  was  necessary  before  the  statute  of  frauds,  for 
passing  the  legal  estate,  the  same  formality  was  necessary  to 
create  or  declare  a  use  or  trust:  Gilbert^ $  Law  of  UseSy  7; 
7  Boo.  Abr.  m.  Uses  and  ThmU,  92;  S  Atk.^  161;  2  Atk.,  87. 
No  legal  estate  whatever,  by  the  fundamental  ordinance,  and 
laws  both  of  the  Northwest  territory  and  the  territory  of 
Michigan,  could,  at  any  time,  be  created  or  transferred  by 
parol:  Fundamental  Ord,f  Art,  1;  Lindsey  v.  CoatSy  1  Ohio 
Rep.,  113.  For  these  reasons,  then,  any  pretended  trust  prior 
to  the  statute  of  frauds,  would  be  a  nullity. 

Tbs  Chaitobllob: 

Every  material  allegation  in  the  bill  is  fully  and  positively 
denied  by  the  answer.  The  defendants,  nine  in  number,  say 
the  complainant  never  either  owned  or  occupied  the  said  land, 
or  any  part  or  portion  thereof;  but  the  children  and  heirs,  on 
the  contrary,  say,  from  their  earliest  recollection,  their  father 
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held  the  entire,  ezclasiye  and  peaceable  possession  of  the 
whole  tract,  as  well  the  pretended  eastern  as  the  western  por- 
tion; that  the  said  Antoine  did  not,  immediately  before 
[*141]  his  death,  or  at  any  time,  direct  them  to  convey  *any 
portion  of  the  tract  to  the  complainant,  or  admit  that 
he  had  any  interest  therein. 

Indeed,  it  is  hardly  possible  that  an  answer  could  be  made 
more  full  and  complete  to  all  the  material  allegations  in  the  bilL 
The  defendants  also  set  up  and  insist  upon  the  statute  of 
frauds. 

Voluminous  testimony  has  been  taken  on  both  sides. 

The  testimony  has  been  carefully  considered,  and  I  cannot, 
from  a  review  of  it,  come  to  the  conclusion  that  the  claim  of 
the  complainant  can  be  sustained. 

The  complainant  relies  for  the  establishment  of  his  claim 
upon  the  testimony  of  Joseph  Beauzhomme,  Louis  Bernard, 
Louis  Morminee,  Joseph  Drouillard  and  Louis  Louigne. 

The  testimony  of  Beauxhomme  is  as  to  admissions  made  by 
Bougard,  and  is  inconsistent  with  itself.  He  makes  Bougard 
admit  that  the  complainant  is  entitled  to  one-half,  and  says 
still  that  he  said  the  two  acres  troubled  him,  etc.;  and  it  is 
entirely  at  variance  with  the  allegations  of  the  bill,  that  the 
land  was  divided  and  complainant  in  the  possession  of  the  east 
half.  But  little  weight  can  be  attached  to  the  testimony  of 
Louis  Bernard.  It  is  in  proof  that  he  had  previously  alleged 
that  the  present  complainant  had  no  interest  in  the  land  in 
question,  but  that  it  belonged  to  him.  Louis  Morminee  testi- 
fied before  the  board  of  land  commissioners  that  it  belonged  to 
Bougard.  Drouillard  testifies  as  to  the  original  purchase  from 
the  Indians,  and  says  it  belonged  to  both  complainant  and 
Bougard.  Louis  Louigne  substantially  sustains  the  last  wit- 
ness, but  is  manifestly  mistaken  as  to  other  statements  which 
he  makes,  and  so  much  so  as  at  least  to  oast  some  doubt  upon 
his  testimony.  There  is  such  discrepancy  and  so  much  uncer- 
tainty in  the  showing  in  this  case,  that  the  testimony  of  the 
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witnesses  as  to  transactions  of  so  ancient  a  date  should  be 
received  with  caution. 

The  testimony  of  Margaret  Bivor  and  Narcissa  Delisle,  who 
have  resided  near  the  land  for  a  long  time,  strongly  sustain  the 
answers;  they  resided  near  the  lands  at  a  very  early  period,  and 
never  saw  the  complainant  work  on  the  land,  or 
*heard  of  his  claim.  Indeed,  the  proof  of  any  actual  [*142] 
occupation  by  complainant,  aside  from  the  admission 
testified  to  by  Beauzhomme,  is  very  slight.  When  it  is  con- 
sidered that  the  fact  of  a  separate  and  distinct  possession  and 
occupation  of  the  east  half  of  the  tract  of  land  as  alleged  in 
the  bill  for  so  long  a  time,  and  up  to  a  period  so  recent,  must, 
if  true,  have  been  so  notorious  as  to  have  been  capable  of  clear 
and  positive  proof,  coupled  with  the  testimony  as  to  the  claim 
of  Louis  Bernard  that  the  land  belonged  to  him;  and  also  the 
testimony  of  Durocher,  that  so  late  as  1821  the  complainant 
claimed  the  whole  of  the  land,  it  is  difficult  to  come  to  the  con- 
clusion, from  anything  here  presented,  that  the  claimant  ever 
had  such  a  possession  and  occupation  of  any  portion  of  this  land, 
either  joint  or  several,  as  would  have  entitled  him  to  a  confirm- 
ation by  the  commissioners,  under  the  act  of  congress  of  May, 
1820,  continuing  in  force  the  previous  act  of  1807.  The  claim 
of  the  complainant  is  probably  founded  on  family  residence; 
he  was,  no  doubt,  occasionally  there  when  a  boy.  It  is  true, 
there  is  great  discrepancy  in  the  testimony. 

But  after  a  confirmation  and  patent,  if  it  is  competent  at  all 
to  go  behind  it,  it  should  only  be  done  upon  the  clearest  and 
most  irrefragable  proof. 

The  point  insisted  upon  in  the  argument,  that  the  agreement, 
or  pretended  agreement,  that  both  complainant  and  Bougard 
would  concur  in  making  proof  before  the  commissioners  of  that 
which,  according  to  the  allegations  in  the  bill,  did  not  exist,  to 
wit:  the  sole  occupation  and  improvement  of  this  property  by 
Bougard,  so  as  to  bring  him  within  the  requirements  of  the  act 
of  congress,  is  immoral,  is  entitled  to  weight.     The  commis- 
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sioners  had  no  anthority  to  confirm  to  any  except  to  those  who 
proved  themselves  to  come  within  the  provisions  of  the  act  of 
congress.  They  have  never  acted  npon  any  claim  or  right  of 
this  complainant. 

If  the  allegations  in  the  bill  are  tmcy  the  commissioners  have 

been  led  by  false  lights  to  do  an  act  which  they  were  not 

authorized  to  do.    And  if  this  conspiracy  had  not  existed,  it  k 

possible  such  facts  might  have  been  elicited  as  would 

[*14S]     have  ^satisfied  them  that  of  right  it  should  have  been 

confirmed  to  neither  the  one  or  the  other. 

The  ground  taken  by  the  complainant,  in  order  to  avoid  the 
statute  of  frauds,  is,  that  this  is  a  resulting  trust;  that  the  com- 
plainant, being  actually  entitled  to  the  east  half,  and  the  title 
having  been  vested  in  Bougard,  the  complainant  may  compel 
the  heirs  to  execute  the  trust. 

From  the  premises  it  will  be  perceived  that,  in  the  view  of 
the  court,  this  position  cannot  be  sustained. 

I^rst,  It  is  not  sustained  by  such  clear  and  undoubted  proof 
as  should  be  required  in  a  case  like  the  present,  that  the  com- 
plainant was  ever  entitled  to  a  confirmation  of  any  portion  of 
this  trust. 

Indeed,  from  all  the  facts  and  circumstances  developed  in  the 
case,  I  am  inclined  to  think  otherwise. 

Second.  If  it  were  apparent  that  the  complainant  would  have 
been  entitled  to  a  confirmation,  it  would  still  be  questionable 
whether  it  would  come  within  the  rule  of  an  implied  or  result- 
ing trust. 

A  resulting  trust  only  exists  where  the  actual  payment  of 
the  purchase  money  is  clearly  and  distinctly  proved.  Payment 
of  a  part,  or  anything  less  than  the  whole,  will  not  raise  a 
resulting  trust:  Steere  v,  SCeere,  5  Johns.  Gh.,  1;  Bof/d  v.  Jfc- 
Zeauy  1  Johns.  Gh.,  582. 

This  was  not  a  purchase.  The  occupants  of  these  lands 
could  not  claim  the  grant  of  the  government  as  a  matter  of 
strict  legal  right,  although  they  may  have  had  strong  equitable 
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claims.    It  was  rather  in  the  nature  of  a  bounty  or  gift  by  the 
government. 

If  there  was  any  trust,  it  was  an  express  trust,  and  by  parol, 
not  evidenced,  or  pretended  so  to  be,  either  as  to  its  existence 
or  terms,  by  any  written  contract  or  memorandum  whatever, 
and,  to  this,  the  plea  of  the  statute  of  frauds,  as  has  already 
been  decided  in  this  court,  is  a  conclusive  bar. 

The  existence  of  a  trust  may  be  shown  by  parol,  but  there 
must  be  some  memorandum  in  writing  showing  its  terms. 

From  the  view  I  have  taken  of  the  case,  all  that  por- 
tion of  *the  proceedings  and  proofs  which  relates  to      [*144] 
the  purchase  by  Clark  and  Disbrow  with  notice,  as  is 
alleged,  becomes  immateriaL    If  they  had  notice  of  the  claim 
of  the  complainant,  it  was  a  notice  that  he  had  no  valid  claim. 
The  bill  must  be  dismissed  with  costs. 

Bill  dismissed. 
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Bei^min  Tftte  ▼.  Jaoob  Whitney. 

OomtidercMon:  Durt$9.  Where  the  fears  of  a  tlntki  and  Igaannt  man  wvre  pirao' 
ttoed  upon  bj  threats  of  a  prosecntion  for  slander,  and  he  was  thereby  induced 
to  assign  a  mortgage  to  another,  the  assignment  was  held  to  be  without  con- 
sideration, and  a  re-assignment  was  decreed,  (a) 

This  bill  in  this  case  was  filed  August  17,  1837,  and  states 
that  on  or  about  the  second  day  of  June  of  the  same  year,  the 
complainant  possessed  a  certain  indenture  of  mortgage,  ex- 
ecuted by  William  Gilcrist  to  complainant,  bearing  date  April 
8,  1837,  of  certain  premises  therein  described,  conditioned  to 
pay  five  hundred  dollars,  and  interest,  six  months  from  the  date 
thereof. 

That,  on  or  about  the  second  day  of  June,  1837,  complainant 
had  a  conversation  ¥nth  defendant  at  Jonesville,  in  the  county 
of  Hillsdale,  in  regard  to  the  subscription,  by  the  complainant, 
for  a  certain  newspaper  called  the  Christian  Palladium,  in  which 
conversation  complainant  told  the  defendant  that  he  never  had 
subscribed  for  said  paper,  nor  authorized  any  other  person  to 
subscribe  for  said  paper  for  him  (the  complainant);  and  that 
complainant  further  stated  to  the  defendant  that  he,  the  defend- 
ant, had  forged  his  (the  complainant's)  name,  or  given  some 
other  person  liberty  to  sign  the  complainant's  name  for  said 
paper,  which  the  defendant  denied.    That,  soon  after  such  oon- 

(a)  The  compromise  and  settlement  of  a  claim  asserted  In  good  fftlth  is  a  suiBci- 
ent  consideration  for  the  settlement*  and  for  anj  obligations  glTen  by  one  party  to 
the  other  in  consummation  of  it:  Van  Dyke  v.  Davis,  9  Mich.,  144;  Weed  v.  Terry, 
WaL  Ch.,  fiOl;  8.  C,  S  Doug.  Mich.,  M4;  Bale  «.  Boimet^  8  Mich.,  87.  In  Oaiee  v. 
ShtUte,  7  Mich.,  1S7,  it  appeared  that  defendant  had  charged  complainant  with  In- 
tentionaUy  burning  his  own  mill,  and  made  claim  for  payment  for  certain  wheat  of 
the  defendant  which  had  been  placed  in  the  mlU  before  it  was  burned;  that  complain- 
ant gave  his  note  and  mortgage  for  the  ralue  of  the  wheat,  but  afterwards  filed  a  bill 
to  set  aside  these  securities  as  obtained  through  threats,  fear  and  duress:  JETeM,  that 
the  securiUflS  must  stand  if  there  was  no  fraud,  and  no  undue  advantage  taken  by 
defendant  to  bring  it  about,  and  he  had  reason  to  believe  the  charge,  and  did  not 
manufacture  it  to  frighten  complainant  into  a  settlement.  Upon  this  general  subject, 
see  1  Story  Eq,  Juri*,,  eecHcn  2S1,  et  eeq.;  AdanW  Eq.,  18$,  and  cases  cited  In  fourth 
Am.  ed. 
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▼ersation,  the  defendant  threatened  to  prosecute  the  complain- 
ant for  the  words  he  had  spoken  as  aforesaid,  and  told  com- 
plainant if  he  did  not  assign  over  to  the  defendant  said  mort- 
gage, and  the  bond  referred  to  therein  and  accompanying  the 
same,  as  a  collateral  security,  and  settle  with  him,  the  defend- 
ant, for  the  language  complainant  had  used  in  relation  to  the 
subscription  for  said  newspaper,  he,  the  defendant, 
*would  keep  the  complainant  in  prison  eight  or  ten  [*I46] 
years,  for  what  he,  the  complainant,  had  said ;  and  com- 
plainant being  intimidated  and  greatly  distressed  at  the  threats 
and  menaces  of  the  defendant,  and  being  ignorant  of  his  own 
rights,  and  of  the  law,  was  induced,  by  these  threats  and  menaces 
of  the  defendant,  to  execute  an  assignment  of  the  bond  and  mort- 
gage, and  did,  on  the  second  day  of  June  aforesaid,  execute  and 
deliver  to  the  said  defendant  an  assignment  of  said  bond  and 
mortgage,  without  any  consideration  of  whatever  name  or 
nature,  and  did  actually  deliver  over  said  bond  and  mortgage. 
The  bill  further  alleges  that  the  complainant  had  applied  to  the 
defendant  to  re-assign  and  re-deliver  said  bond  and  mortgage, 
and  to  pay  complainant  the  amount  thereof,  etc.,  which  defend- 
ant had  refused  to  do;  and  prays  that  the  defendant  may  be 
decreed  to  pay  to  the  complainant  whatever  money,  if  any,  he 
may  have  received,  or  shall  receive,  on  said  bond  and  mortgage, 
and  be  restrained  by  injunction  from  assigning  or  in  any  way 
transferring  or  disposing  of  the  same,  and  that  defendant  may 
be  decreed  to  re-assign  and  deliver  up  said  bond  and  mortgage 
to  complainant. 

The  answer  admits  the  bond  and  mortgage,  and  that  at  the 
time  of  the  assignment  thereof  there  was  then  due  thereon 
about  the  sum  of  three  hundred  and  thirty-five  dollars;  states 
that  previous  to  the  time  of  the  assignment  stated  in  the  bill 
the  defendant  had  been  frequently  informed  by  divers  good  and 
worthy  citizens  of  the  county  of  Hillsdale  that  the  complainant 
had  reported  and  declared,  and  was  in  the  frequent  habit  of 
reporting  and  declaring,  that  the  defendant  had  forged  the 
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name  of  the  oomplainant  to  a  snbscription  for  the  newspaper 
mentioned  in  the  bill;  that  defendant  was  advised  to  ask  some 
redress  of  the  complainant  for  his  slanders;  that  the  defendant 
called  on  the  complainant,  and  had  a  conversation  with  him,  in 
which  the  defendant  informed  the  complainant  of  the  slan- 
derous, false  and  defamatory  declarations  made  by  the  com- 
plainant, of  and  concerning  the  defendant,  charging 
[*147]  *him  with  the  crime  of  forgery;  that  the  complainant 
admitted  to  defendant  that  he  had  before  then,  at 
divers  times  and  places,  and  in  the .  hearing  and  presence  of 
divers  persons,  reported  and  declared  that  the  defendant  had 
forged  his  (the  complainant's)  name  to  the  said  subscription, 
and  that  the  reports  and  declarations  were  false,  and  without 
any  foundation  in  truth,  and  that  the  complainant  was  willing 
to  redress  the  wrong  he  had  done  to  the  reputation  and  good 
name  and  credit  of  the  defendant  by  such  false  and  slanderous 
reports;  to  which  the  defendant  replied  that  the  said  complain- 
ant must  make  him  (the  defendant)  satisfaction  in  some  way, 
or  that  the  defendant  should  seek  redress  by  proceedings  at  law; 
that  complainant  then  informed  defendant  that  if  he  (the 
defendant)  would  take  the  bond  and  mortgage  in  full  satisfac- 
tion for  the  wrongs  done  him  by  the  false  and  slanderous  reports 
and  declarations  of  the  complainant,  he  (the  complainant)  would 
duly  assign  over  the  same  to  the  defendant;  and  that  complain- 
ant strongly  solicited  the  defendant  to  accept  of  the  mortgage 
in  satisfaction  for  the  said  wrong;  that  at  the  special  request 
and  urgent  solicitation  of  the  complainant,  the  defendant  agreed 
to  accept  and  receive  the  bond  and  mortgage  in  full  satisfaction 
of  said  wrong  and  injury,  and  thereupon  the  complainant  as- 
signed and  delivered  the  said  bond  and  mortgage  to  defendant, 
and  defendant  at  the  same  time  acquitted  and  discharged  com- 
plainant from  all  liability  for  his  false  and  slanderous  reports, 
etc.  The  answer  denies  the  threats  of  prosecution,  etc.,  and 
also  denies  that  defendant  told  complainant  he  would  keep  him 
in  jail,  as  stated  in  the  bill 
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llie  cause  was  heard  upon  bill,  answer  and  proofs, 

E,  LcMsrenoty  for  complainant. 

♦P.  B.  Adamsy  for  defendant  [*14^] 

This  Ohancbllob: 

From  the  bill,  answer  and  testimony,  it  is  apparent  that  the 
defendant  was  practicing  upon  the  fears  of  a  timid  and  ignor- 
ant man,  and  that  the  assignment  of  the  mortgage  in  question 
was  in  fact  procured  without  any  consideration  whatever.  The 
complainant  is  entitled  to  a  decree  that  the  defendant,  Whitney, 
re-assign  and  re-deliver  said  mortgage  to  the  complainant 
within  thirty  days  from  the  service  of  a  copy  of  the  decree  in 
this  cause. 

Decree  accordingly.* 

*Ab  appeal  wm  taken  in  this  oaae  to  the  aaprame  court,  and  the  decree  of  the 
cbanoellor  afllrmed  Januaiy  M^  I8881 
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nompson  ▼.  Maok  and  others. 

Btcording  law$ :  PHoritif  a»  between  gramteee.  Where  a  party  daims  prioittj 
under  or  by  vtrtae  o{  the  statute  rogulatlBflr  the  registry  of  deeds  and  mort- 
gages, he  most  show  a  compUanoe  with  its  prorlslons  in  order  to  entitle  him  to 
such  priority. 

Mortgage  bg  deed  ttbeoiimte  in  form,  record  of.  Under  tlie  code  of  188S,  wfa^re  a 
deed  abaolote  in  form  was  shown  by  oontemporaneoos  writing  to  be  only  a 
mortgage,  it  should  haTe  been  recorded  as  a  mortgage;  and  if  recorded  as  a 
deed,  the  record  would  not  giTe  it  priority  OTor  a  pitor  nnrecotded  mort- 


OneeamortgtMge  cdwage  a  mortgage.  Where  a  deed  absolute  in  form  was  given  to 
secure  a  debt,  and  the  grantee  at  the  time  gave  back  an  agreement  to  re-oouTey 
when  the  debt  should  be  paid,  but  this  agreement  was  not  recorded,  and  tiie  deed 
was  recorded  as  a  deed,  and  not— as  the  statute  required— as  a  mortgage ;  and 
the  grantor,  to  obtain  further  credit,  afterwards  gave  up  the  agreement  to 
re-couTey,  and  the  grantee  sold  the  land:  JJeid,  that  the  deed  baring  originally 
been  a  mortgage  did  not  cease  to  be  such  on  the  surrender  of  the  agreement, 
and  that  the  deed  not  having  been  properly  recorded,  the  subse(|ueot  grantees 
could  not  claim  priority  over  a  mortgage  duly  recorded  which  the  first  grantor 
had  given  after  conveying  as  above  stated,  (ft) 

This  was  a  bill  to  foreclose  a  mortgage,  and  stated  that  the 
complainant,  Augast  11,  1830,  purchased  a  quantity  of  drugs 
and  medicines,  to  the  amount  of  $197.23  of  the  firm  of  Law- 

(a)  See  the  statute  under  which  this  decision  was  made  in  the  chancellor*s  opinion. 
The  provisions  of  the  revised  statutes  of  3818,  which  are  now  the  law  on  this  sub- 
ject, are  considerably  different,  and  the  question  may  perhaps  at  some  time  arise 
whether  this  decision  is  applicable  to  them.  The  New  York  cases,  cited  in  the  opln> 
ion,  were  based  upon  peculiar  provisions  of  statute. 

(t)  The- chancellor  appears  to  hold  that  this  would  be  the  law  notwithstanding  the 
subsequent  grantees  bought  in  good  faith,  and  without  notice  of  the  defeasible 
character  of  the  first  deed.  Indeed,  he  says  that,  **  if  in  tact  the  transactions 
between  Mack  (the  first  grantor  and  mortgagor)  and  Ohamberlaln  (the  grantee  in 
the  first  deed)  constituted  the  instrument  a  mortgage  and  no  more,  the  record  of 
the  mortgage  of  Thompson  should  be  regarded  as  a  sufllcient  notice  to  a  subsequent 
purchaser.**  This  would  be  to  make  the  protection  of  the  registry  laws  to  a  subse- 
quent purchaser  depend  upon  matters  of  fact  not  brought  home  to  his  knowledge ; 
and  this  case  would  then  be  an  exception  to  the  general  rule,  that  one  who,  in 
searching  the  records,  finds  a  deed  apparently  conveying  all  the  grantor*s  interest^  is 
not  bound  to  search  for  conveyances  by  the  same  grantor,  afterwards  recorded,  but 
of  which  he  has  no  actual  notice.  The  statutes  of  1846  {Oomp.  Lawt,  $  8751)  render  a 
dufeaeanoe  not  recorded  of  no  effect  except  as  against  the  maker  thereof,  his  heirs 
or  devisees,  and  persons  having  actual  notice  thereof. 

For  Illustrations  of  the  maxim,  '*  once  a  mortgage  always  a  mortgage,**  see  Com- 
•took  V,  Howard^  WaL  OtL,  UO ;  Ihureton  v.  Prentiee,  t  Mich.,  Itt;  Battg  v.  Snook,  5 
Mich.,  281. 
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renoe,  Keese  A  Co.,  of  the  city  of  New  York.    That  after- 
wardSy  and  before  the  goods  were  received,  it  was  agreed 
between  the  complainant  and  Mack  that  the  latter  should  take 
the  drugs  and  medicines  and  pay  for  them  ;  and  that  Mack,  on 
the  14th  April,  1831,  gave  a  mortgage  to  the  complainant  on 
lot  number  fiftj-seyen,  in  the  village  of  Pontiac,  to  indemnify 
him  against  the  payment  of  the  debt  due  to  Lawrence,  Keese 
A  Co.,  which   mortgage   was    afterwards  recorded,  July  24, 
1833;  that  Mack  had  neglected  to  pay  Lawrence,  Keese  A  Co., 
who  had  sued  the  complainant  for  the  price  of  the  drugs  and 
medicines,  and  recovered  a  judgment  against  him  of  #265.47 
damages,  and  $8  costs,  which  the  complainant  had  paid  ;  that 
April  0,  1833,  Mack  conveyed,  by  an   absolute  deed,  the  lot 
mortgaged  (together  with  another  lot  in  Pontiac)  to  the  defend- 
ant Chamberlain,  whose  deed  was  recorded  July  20,  1833,  four 
days  previous  to  defendant's  mortgage.     The  bill  charged 
that  the  deed  from  Mack  to  Chamberlain,  although 
absolute  *on  its  face,  was  intended  by  the  parties  to    [*151] 
operate  as  a  mortgage  only,  and  was  given  to  secure  a 
debt  due  from  Mack  to  Chamberlain  ;  that  Chamberlain  had 
bound  himself  by  bond,  or  other  writing,  to  re-convey  the 
premises  on  the  payment  of  the  debt,  and  that  such  bond  or 
writing  for  a  re-conveyance  was  not  recorded  by  Chamberlain 
with  his  deed;  it  further  states  that,  June  29,  1834,  Chamber- 
lain conveyed  the  lot  to  the  defendant  Keeney,  who,  June  3, 
1834,  conveyed  it  to  the  defendants,  Draper  and  Richardson  ; 
and  Chamberlain,  Keeney,  Richardson   and  Draper,  were  sev- 
erally charged  with  notice  of  complainant's  mortgage  at  the 
time  of  their  respective  purchases. 

The  defendants  put  in  several  answers.  Mack,  in  his  answer, 
admits  the  purchase  of  the  drugs,  etc.,  but  not  till  after  they 
had  been  received  by  Thompson,  and  put  into  Mack's  store  for 
sale ;  states  that  Thompson  put  a  clerk  in  the  store  to  sell 
the  goods  ;  that  the  clerk  sold  a  considerable  portion  of  them, 
and  used  part  of  the  money,  the  proceeds  of  the  sales,  for  his 
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private  purposes ;  that  Mack  aided  in  selling  the  goods,  etc, 
that  April  14,  1831,  Mack  purchased  of  Thompson  the  drugs 
unsold,  and  the  dehts  due  for  those  which  had  been  sold,  and 
agreed  to  indemnify  Thompson  against  the  debts  due  by  him  to 
Lawrence,  Keese  A  Co.,  and  to  pay  the  132  for  transportation, 
and  that  Mack  and  wife,  on  the  same  day,  executed  the  mort- 
gage mentioned  in  the  bill,  as  indemnity  to  Thompson  ;  that 
the  mortgage  was  not  recorded  until  the  time  stated  in  the  bill; 
that,  December  10,  1832,  he  paid  to  Thompson  $56.98,  to  be 
applied  on  the   mortgage,  and  took  receipt  to   that   effect ; 
that  Thompson  is  also  indebted  to  him  in  the  sum  of  |91  for 
services,  and  also  owes  him  for  rent,  and  on  other  accounts,  as 
he  believes,  to  the  amount  of  the  debt ;  denies  any  knowledge 
of    the    judgment  against  Thompson  ;   admits  the  deed  to 
Chamberlain,  of  April  9,  1833,  and  its  record,  and  that  he  took 
from  Chamberlain  a  paper,  not  under  seal,  in  which  Chamber- 
lain agreed  to  re-convey  the  lots,  if  he  should  in  a  short  time 
(could  not  state  how  long)  pay  to  Chamberlain  the  amount 
due  him,  which  was  about   $150 ;   that  he,  Mack, 
[*152]     being  *in  embarrassed  circumstances,  shortly  after- 
wards applied  to  Chamberlain  for  further  credit,  and 
to  obtain  such  credit,  he  gave  up  the  agreement  to  re-convey, 
and  surrendered  all  right,  title,  claim  and  equity  of  redemp- 
tion in  the  premises ;  that  he  did  not  tell  Chamberlain  of 
Thompson's  mortgage,  and  does  not  believe  that  Chamberlain 
knew  of  that  mortgage ;  that  the  reason  that  two  lots  were 
deeded  to  Chamberlain  was  that  there  was  an  incumbrance  of 
dower  on  one  of  them ;  that  Keeney  bought  the  lots  57  and 
52  of  Chamberlain ;  that  he  never  informed  Keeney,  and  does 
not  believe  he  knew  of  'Thompson's  mortgage  at  the  time  he 
purchased  the  lots ;  that  the  sale  to  Keeney  was  not  for  the 
benefit  of  Mack  or  his  family. 

Chamberlain,  in  his  answer,  admits  that  Mack  was  indebted 
to  him,  and  gave  him  a  deed  of  lots  numbers  57  and  52,  April 
9,  1633;  denies  that  he  had  any  notice  of  Mack's  mortgage  to 
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Thompson.  Farther  states  that  when  Maok  gave  up  the  writ- 
ten agreement  he  released  and  surrendered  all  right  to  redeem; 
that  he  paid  Mack  the  fall  valae  of  the  premises,  inoambered 
as  they  were  by  a  claim  of  dower.  That  Keeney  paid  the  full 
value  for  the  lots;  that  at  the  time  of  making  the  deed  to 
Keeney,  he,  Keeney,  had  no  notice  of  Thompson's  mortgage, 
to  his  knowledge.  Keeney,  in  his  answer,  denies  any  knowl- 
edge of  Thompson's  mortgage  at  the  time  he  purchased  from 
Chamberlain,  and  until  he  had  sold  to  Draper  and  Richardson;. 
admits  the  deed  from  Mack  to  Chamberlain,  of  April  9,  1833, 
and  deed  from  Chamberlain  and  wife  to  him,  June  26,  1634. 
Denies  all  knowledge  of  any  agreement  other  than  the  deed 
from  Mack  to  Chamberlain,  until  after  he  sold  to  Draper 
and'  Richardson;  that  he  cannot  state  the  exact  amount  paid 
by  him  for  the  lots;  that  he  gave  full  value,  and  purchased 
them  for  himself,  etc.  Admits  the  sale  by  him  to  Draper  and 
Richardson,  June  3,  1835,  and  their  mortgage,  etc.,  to  hinL 

Draper  and  Richardson,  in  their  answer,  admit  that  they  had 
notice  of  Thompson's  mortgage,  either  before  or  after  their 
purchase,  but  do  rot  remember  which. 

*It.  Manning^  for  complainant:  [*1^5] 

The  deed  from  Mack  to  Chamberlain,  although  absolute  on  its 

face,  is  nevertheless  a  mortgage.    It  was  given  to  secure  a 

debt  to  Chamberlain,  who  was  to  re-convey  the  premises  when 

Mack  paid  him. 

As  a  mortgage,  the  defeasance,  or  agreement  to  re-convey, 
should  have  been  recorded  with  the  deed,  in  the  record  of 
mortgages,  as  the  statute  requires:  Revised  Laws  of  18S9^ 
pages  28S  and  284^  §  S.  By  the  registry  of  it  as  a  deed,  instead 
of  a  mortgage,  it  did  not,  as  a  mortgage,  gain  priority  over  the 
complainant's  mortgage:  Day  v.Dutihamy  2  Johns.  Ch.,  182; 
Orimstone  v.  Carter^  3  Paige,  421;  James  v.  Moreyy  2  Cowen, 
246.  The  registry  of  it,  as  a  deed,  availed  nothing.  The 
registry  of  a  legal  instrument  does  not  change  the  nature  or 
effect  of  the  instrument.    It  does  not  change  a  mortgage  into 
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a  deed,  or  a  deed  into  a  mortgage.  lu  only  effect  is  to  give 
priority  to  legal  instraments  which  have  been  legally  recorded. 
Whether,  therefore,  the  defeasance  was  delivered  up  to  Cham- 
berlain before  or  after  the  complainant's  mortgage  was 
recorded,  if  after  the  deed  had  been  recorded,  cannot  alter  the 
case,  for  it  could  not  make  a  good  record  out  of  what  was 
before  a  bad  record,  or  no  record  at  all.  From  the  testimony 
of  Chamberlain  it  appears  the  surrender  of  the  defeasance  was 
not  intended  to  turn  the  mortgage  into  an  absolute  deed.  He 
considered  the  deed  afterwards,  as  he  had  done  before,  as  secur- 
ity for  the  debt  Mack  owed  him.  The  complainant's  mortgage 
was  recorded  long  before  Keeney  purchased  of  Chamberlain, 
and  as  Chamberlain's  deed  is  not  good,  either  as  a  deed  or 
mortgage,  against  the  complainant's  mortgage,  Keeney's  deed 
certainly  cannot  be.  If  there  was  any  doubt  that  Chamberlain's 
deed  continued  to  be  a  mortgage  after  the  defeasance  was  sur- 
rendered, and  it  should  be  insisted  the  defeasance  was  given 
up  to  Chamberlain  before  the  deed  was  recorded,  the  testimony 
is  too  vague  and  uncertain  upon  that  point  to  take  away  the 
common  law  rights  of  the  complainant.     The  defendants,  when 

seeking  to  gain  an  advantage  through  the  registry 
[*154]   "*law,  should  clearly  show  themselves  entitled  to  it 

by  a  compliance  with  the  law. 

B.  F.  H.  WUhereUy  for  the  defendant: 

Chamberlain  was  a  purchaser  without  notice.  See  2  Vea., 
463;  S  F«.,  221;  4,  Ves.y  S8S;  9  Ves.,  24. 

Chamberlain  took  up  the  toriting  of  defeasance  btfare  his 
deed  from  Mack  was  recorded;  when  that  instrument  was 
taken  up,  if  not  before,  his  deed  from  Mack  became  (AaohUe. 

By  the  writing  or  article  to  Mack  from  Chamberlain,  Mack 
was  to  have  but  sixty  days  to  redeem;  the  deed  was  then  abso- 
lute. 

Keeney  was  a  purchaser  for  a  bona  fide  consideration,  with- 
out notice,  and  if  Chamberlain  had  notice  Keeney  will  be  pro- 
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tected:    Demarest  v,  Wyncoop^  3  Johns.  Ch.,  129;  Jade%on  v. 
Oivm^  8  Johns.  141;  Lam  18SS,  p.  283^  sec.  2^  p.  279,  sec.  2. 

Draper  and  Richardson  are  protected  as  well  as  Keeney, 
under  the  principle  that  a  purchaser  wU/i  notice  to  himself  from 
one  who  purchased  without  notice  may  protect  himself  under 
the  first  purchaser:    Bumpus  v.  Plainer,  1  Johns.  Ch.,  213. 

Thx  Chakoxllob: 

From  the  facts  stated  in  the  bill,  answer  and  testimony, 
there  can  be  no  doubt  that  the  conveyance  from  Mack  to 
Chamberlain  was  a  mortgage,  and  a  mortgage  only,  in  its 
inception;  and  it  is  evident  that  it  so  continued,  and  was  so 
regarded  until  the  transactions  were  closed  by  the  payment  of 
the  amount  due  to  Chamberlain,  and  the  conveyance  to  Keeney. 

It  is  admitted  to  have  been  so  in  the  first  instance. 

Chamberlain,  in  his  testimony,  says  that  the  instrument  of 
defeasance  was  given  up,  so  that  the  estate  conveyed  should 
remain  as  security  for  further  advances. 

The  account  with  Mack  was  not  closed  at  that  time. 

Chamberlain  says  he  should,  at  any  time,  have  re-conveyed 
to  Mack  upon  payment  of  the  amount  due,  and  an  allowance 
for  his  trouble  in  securing  his  debt. 

*He  did  actually  convey  the  premises  to  Keeney,  the     [*155] 
father-in-law  of  Mack,  upon  payment  of  the  advances 
made  by  him,  and  the  charges  for  his  trouble. 

The  statute  {Latoe  of  18SS,  page  284,  section  S)  provides 
that  *' every  deed  conveying  real  estate,  which  by  any  other 
instrument  or  writing,  shall  appear  to  have  been  intended 
as  security,  in  the  nature  of  a  mortgage,  though  it  be  an  abso- 
lute conveyance  in  terms,  shall  be  considered  as  a  mortgage 
and  be  deemed  and  adjudged  to  be  liable  to  be  registered  as 
other  mortgages  are  by  virtue  of  this  act;  and  the  person  or 
persons  for  whose  benefit  such  deed  shall  be  made,  shall  not 
have  the  advantage  given  by  this  act  to  mortgages,  unless 
every  instrument  and  writing  operating  as  a  defeasance  of  the 
same,  or  exiplanatory  of  its  being  designed  to  have  the  same 
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effect  only  of  a  mortgage  or  oonditional  deed,  be  also  herewith 
registered  in  substanoe  as  in  case  of  mortgages." 

The  deed  of  Chamberlain  with  the  writing  or  agreement  to 
Mack  oQght  to  have  been  registered  as  a  mortgage.  The 
recording  of  that  deed,  as  a  deed,  though  the  record  was  prior 
to  that  of  Thompson's  mortgage,  can  give  it  no  priority  over 
that  mortgage.  See  2>0y  v.  Dunham^  2  Johns.  Ch.,  162; 
Chrimgtone  v.  Carter^  3  Paige,  421. 

Four  days  after  the  record  of  the  deed  from  Made  to  Cham- 
berlain, Thompson  recorded  his  mortgage  and  thus  gave  notice 
of  its  existence. 

Keeney  claims,  howeyer,  to  have  been  a  purchaser  without 
notice. 

But  if  in  fact  the  transactions  between  Mack  and  Chamber- 
lain constituted  the  instrument  a  mortgage  and  no  more,  the 
record  of  the  mortgage  of  Thompson  should  be  regarded  as  a 
sufficient  notice  to  a  subsequent  purchaser. 

The  fact  of  a  subsequent  sale,  especially  while  the  mortgage 
of  Thompson  was  standing  upon  the  record,  would  not  change 
the  character  of  the  transaction  between  Mack  and  Chamber- 
lain. It  would  defeat  the  salutary  provisions  of  the  statute  to 
permit  it  to  be  evaded  by  a  sale  to  another  when  the  party 
daiming  (as  in  this  case  Thompson  had  done)  had  placed  his 

mortgage  upon  record. 
[*156]  *The  mortgage  to  Thompson  being  of  prior  date, 
without  reference  to  the  registry  laws  would  have 
priority;  the  defendants  claim  priority  by  virtue  of  the  provis- 
ions of  the  statute.  In  order  to  entitle  themselves  to  such  pri* 
ority,  they  must  conform  to  its  terms,  which  has  not  been  done. 

Mack  sets  out  in  his  answer  that  the  mortgage  is  nearly  or 
quite  paid.  This  will  render  it  necessary  that  it  be  referred  to 
a  master  to  examine  and  report  the  amount  due  upon  the 
mortgage,  after  allowing  all  proper  credits  and  offsets,  and  to 
report  to  this  court  with  convenient  speed;  and  further  direo 
tions  are  reserved  until  the  coming  in  of  the  master's  report. 
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The  Oounty  OommiflBioneni  of  Lapeer  Ctounty  t.  AMn  N. 

Hart  and  others. 

JMUf  cfpeaee.  Bills  of  peace  are  onlj  allowed  where  the  oomplainant  has  estab- 
lished his  right  at  law;  or  where  the  persons  who  controrert  the  right  are  so 
munerotts  as  to  render  an  issae  nader  the  direction  of  this  oonrt  Indispensable 
to  embraoe  all  the  parties  concerned,  and  save  a  multipUcitj  of  suits. 

Where  slzty-seren  suits  were  brought  upon  county  orders  by  different  plalntifb 
before  Justices  of  the  peace,  some  of  which  were  tried  and  judgments  rendered 
for  the  plalntUh,  and  fire  of  them  appealed  to  the  circuit  court,  and  the  conntj 
oommisslonerB  claimed  to  have  a  Talld  defense  to  them  all,  and  tiled  a  bill  in 
equitgr  to  enjoin  them  until  the  appealed  suits  could  be  tried,  it  was  held  that  no 
case  of  equitable  Jurisdiction  was  made  out,  and  a  preliminary  Injunction  was 
dlHolTed. 

The  fact  that  there  were  no  funds  In  the  county  treasury  with  which  to  pay  the  costs 
and  appeal  the  remaining  suits  constitutes  no  reason  for  equitable  interfer- 
(a) 


The  Mil  in  this  case  was  filed  May  23,  1839,  and  stated  that 
November  16,  1838,  the  board  of  supervisors  of  the  coanty  of 
Lapeer,  assuming  to  act  in  the  performance  of  the  duties 
imposed  on  the  oounty  commissioners  by  the  revised  statutes, 
after  the  county  commissioners  had  been  declared  duly  elected, 
but  before  they  had  qualified,  proceeded  to  enter  into  a  con- 
tract with  one  Norman  Davison,  by  which  the  supervisors  pre- 
tended to  bind  the  county  to  pay  Davison  twelve  hundred  dol- 
lars to  complete  a  court  house  (the  frame  of  which  was  up)  for 
the  oounty,  and  directed  the  issuing  of  county  orders  on  the 
treasurer  of  the  county  for  six  hundred  dollars,  which  were 
issued  and  delivered  to  Davison  as  a  part  payment;  that  the 
orders  were  issued  in  small  sums,  from  one  dollar  to  one  hun- 
dred dollars  each,  which  orders  were  required  to  be  paid  by 
the  county  treasurer  out  of  any  moneys  in  the  county  treasury 
not  otherwise  appropriated;  were  made  receivable  in  payment 
of  county  taxes,  and  payable  January  I,  1839,  to  Norman 
Davison  or  bearer.  That,  at  their  first  meeting  after  being 
duly  qualified,  viz.,  the  first  Monday  of  January,  1889,  the 

.  (a>  As  to  bills  of  peace  generally,  see  Mitf.  Eq.  PI.,  by  Jeremy,  140;  I  Mad,  €%. 
Pr„  UP;  9  JDden  on  Inj.,  by  Waterman,  417;  Adam§*  Eq„  199;  Story  Wq.  JurU.^  H  ^^ 

mo. 
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oounty  commissioners^  deeming  the  proceeding  of  the  board  of 
supervisors  illegal  and  unauthorized  by  law,  passed  a  resolu- 
tion to  that  effect,  and  immediately  gave  notice  to  the  ooUec* 
tors  of  the  several  towns  in  said  county,  and  to  the  treasurer 
thereof,  not  to  receive  the  said  orders  in  payment  of  taxes. 
That,  when  the  orders  became  due  and  payable,  payment  was 

demanded  of  the  treasurer  by  the  several  holders, 
[*158]     which  payment  *was  refused,  as  well  for  the  reason 

that  the  county  commissioners  had  forbidden  their 
payment,  as  for  the  reason  that  there  was  no  money  in  the 
treasury  not  otherwise  appropriated.  That  the  holders  of  the 
orders  commenced  a  series  of  vexatious  suits  against  the  county 
commissioners  on  the  orders,  before  justices  of  the  peace;  that 
sixty-seven  suits  were  brought  in  one  day,  process  in  each 
returnable  on  the  same  day,  before  three  di&rent  justices, 
keeping  their  offices  and  doing  business  at  distances  of  from 
five  to  twelve  miles  from  each  other,  for  the  purpose  of  subject- 
ing the  county  commissioners  to  great  inconvenience,  and 
deprive  them  of  making  their  defense.  That  judgments  had 
been  rendered  against  the  commissioners  in  forty-four  of  the 
suits  so  commenced,  and  the  other  twenty-three  were  still  pend- 
ing and  undecided.  The  bill  further  stated  that  the  whole 
amount  of  judgments  recovered  amounted  to  about  $500,  and 
that  the  holders  unnecessarily  and  vexatiously  multiplied  suits; 
that  appeals  had  been  taken  in  five  of  the  cases,  for  the  purpose 
of  testing  the  legality  of  the  proceedings  of  the  board  of  sup- 
ervisors, and  the  principle  involved  in  all  the  suits  was  the 
same;  that  the  commissioners  were  unable  to  take  appeals  in  all 
the  cases,  in  consequence  of  there  being  no  funds  in  the  treas- 
ury to  pay  the  costs;  that  the  costs  which  were  required  to  be 
paid,  to  enable  them  to  take  appeals  from  the  several  judg- 
ments, would  fall  but  little  short  of  the  whole  amount  of  the 
judgments.  The  bill  charged  that  the  holders  of  the  orders 
conspired  to  commit  a  fraud,  and  extort  money  from  the 
county,  etc.,  and  prayed  for  an  injunction  to  stay  proceedings 
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at  law  upon  the  suits  already  commenced,  and  to  restrain  the 
holders  of  the  orders  from  commencing  other  saits  at  law, 
until  the  suits  appealed  should  be  determined.  An  injunction 
was  granted  according  to  the  prayer,  and  this  was  a  motion  to 
dissolve  the  injunction  for  want  of  equity  in  the  bilL 

2>.  Goodwin,  in  support  of  the  motion: 
*1.  The  court  has  no  jurisdiction.     This  is  wholly     [*159] 
at  law,  and  the  courts  of  law  can  try  the  whole  matter. 

2.  The  complainants  themselves  show  that  in  forty-four  cases 
tried,  judgment  was  for  the  plaintiffs,  and  not  against  them. 
Ilie  cases  where  courts  of  equity  interfere  are  usually  those 
where,  in  trials  at  law,  the  complainant  has  sustained  a  title,  or 
right,  and  thei*e  are  subsequent  repeated  actions  to  question 
that  title  or  right. 

3.  Here  the  right  claimed  is  on  the  part  of  the  several  defend- 
ants in  the  bill  who  held  the  orders,  and  is  resisted  by  the  com- 
plainants. The  complainants  are  not  seeking  to  enforce  a  right 
which  is  invaded,  but  to  resist  a  right  claimed,  and  by  their 
own  showing  established  by  forty-four  judgments. 

4.  It  does  not  appear  from  the  bill  that  the  defenses  in  the 
several  cases  were  one  and  the  same.  They  might  have  been 
different  in  each  case.  The  bill  does  not  show  or  allege  what 
the  pleas  were  in  any  of  the  cases;  in  some  it  seems  the  pleas 
were  to  the  jurisdiction  of  the  court. 

5.  When  chancery  interferes  to  prevent  a  multiplicity  of  suits, 
it  is  in  cases  where  the  stdffect  of  the  suit  is  the  same,  and  not 
different.  Here  the  suits,  according  to  the  bill,  are  upon  sep- 
arate orders,  and  these  not  in  the  hands  of  the  original  holders, 
but  transferred  and  held  by  different  individuals,  and  where  the 
holders  may  hold  for  a  valuable  consideration,  and  without 
notice:    1  Meddox,  166;  £  Johns.  Oh.,^1;  S  Johns.  Itq}.,  601. 

6.  In  forty-four  cases  there  were  judgments  rendered,  and  in 
five  of  these  only  there  were  appeals.  In  the  rest,  the  judgments 
are  absolute,  and  this  court  can  never  restrain  their  collection; 
the  defense^  if  any,  now  being  purely  at  law,  and  the  judgments 
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having  become  absolute.  In  the  &ve,  the  jadgments  are  bus- 
pended  by  the  appeak,  and  it  does  not  appear  that  the  qnestions 
therein  are  the  same;  and  in  the  remainder  the  pleas  are  to  the 
jurisdiction,  and  this  court  is  not  apprised  what  are  the  ques- 
tions that  are  to  be  tried,  and  cannot,  therefore,  interfere. 

7.  The  cases  where  the  court  interferes,  are  when  it 
[*160]     can  *order  a  single  issue  to  be  tried,  and  one  that  shall 
decide  the  whole;  and  where  an  injunction  can  there- 
upon be  granted  and  made  perpetual  upon  the  parties,  the  single 
right  being  decided.     Here  this  is  impossible. 

A,  8.  Porter  and  A.  2>.  Ftomt^  eanira, 

Thk  Chanosllob: 

I  am  satisfied  this  case  does  not  come  within  the  principles  of 
any  of  the  cases  cited  in  support  of  the  injunction. 

Bills  of  peace  are  only  allowed  where  the  complainant  has 
satiBfaotorily  established  his  right  at  law;  or  where  the  persons 
who  controvert  the  right  are  so  numerous  as  to  render  an  issue 
under  the  direction  of  this  court  indispensable,  to  embrace  all 
the  parties  concerned,  and  save  a  multiplicity  of  suits:  J^bnb. 
JEq.,  28;  EldrUlge  v.  BUI,  2  Johns.  Ch.,  261. 

It  is  not  pretended  in  this  case  that  the  right  in  litigation  has 
been  established  in  favor  of  the  complainants;  on  the  contrary, 
all  the  cases  which  have  been  tried  have  been  determined  in 
favor  of  the  defendants  in  this  cause. 

It  is  not  indispensable  that  this  court  should  interfere  in  the 
present  case  (on  account  of  the  great  number  of  persons  who 
controvert  the  right)  and  direct  an  issue  under  the  control  of  this 
court.  The  parties  who  have  brought  suits  on  the  orders  are  all 
regularly  in  the  courts  of  law,  and  each  claims  in  his  own  right; 
nor  is  it  pretended  that  the  defense  cannot  properly  be  made  at 
law.  The  complainants  do  not  even  ask  this  court  to  interfere 
and  direct  an  issue,  but  concede  that  their  defense  is  at  law. 

It  is  urged  that  more  suits  are  brought  than  were  necessary  to 
determine  the  right  to  recover.    In  the  case  of  Peters  v.  Prevast^ 
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Paine's  U.  S.  C.  C.  R,  64,  an  application  was  made  for  an  in- 
{onction  to  stay  proceedings  in  ninety-two  suits  in  ejectment 
(where  the  parties  pleading  title  and  the  testimony  were  the 
same  in  each  snit)  until  one  or  more  cotild  be  tried,  and  the 
remainder  to  abide  the  event,  and  the  injunction  was  re- 
fused. If  the  suits  in  the  present  case  were  wrongly 
^brought,  the  defendants  below  will  recover  their  costs  [*161] 
on  appeal;  and  while  the  statute  does  not  inhibit  the 
bringing  of  suits  in  the  manner  in  which  these  suits  were  brought, 
and  gives  the  right  of  appeal,  it  would  be  stepping  beyond  all 
precedent  for  this  court  to  stay  proceedings  by  injunction,  on 
the  ground  of  multiplicity  of  suits. 

The  fact  that  there  were  not  sufficient  funds  in  the  treasury 
to  pay  the  costs  of  appeal  can  hardly  be  seriously  urged  as  a 
reason  for  the  interference  of  this  court. 

That  the  holders  of  these  orders  are  unnecessarily  harrassing 
the  complainants  does  not  sufficiently  appear;  the  suits  were  all 
brought  on  the  same  day,  before  three  different  justices,  and  the 
complainants  appeared  and  defended.  If  suits  had  been  brought 
singly,  from  day  to  day,  this  allegation  might  have  been  urged 
with  more  force. 

I  had  doubts  of  the  propriety  of  granting  the  injunction  in 
I  this  case,  and  in  any  view  I  can  take  of  the  question  I  am  now 

^  satisfied  that  it  cannot  be  sustained. 

The  parties  were  all  properly  in  the  courts  below,  and  are  now 
there,  and  it  cannot  be  indispensable  for  this  court  to  interfere, 
to  bring  all  the  parties  into  one  suit.  Indeed,  the  rights  of  each, 
for  aught  that  appears,  stand  on  grounds  different  from  the 
others. 

If  the  defendants  did  not  take  appeals,  for  want  of  funds,  it  is 
one  of  those  misfortunes  against  which  this  court  cannot  relieve. 

It  is  admitted  that  the  defense  is  at  law,  and  the  parties  must 
there  make  it. 

Injunction  dissolved. 
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Daniel  B.  SIdred  and  another  t.  Oomp  and  Shnmway. 

li^uneiiotitdiaaoluUaH  of,  where  equity  denitd.  Wlierathewiiiltjofabillisdeiiiad 
by  answer,  the  Injunefcioii  wOl  be  diMoIred  on  motion  (a);  and  lo  It  will  be  If  It 
it  Is  shown  b7  special  plea  that  there  it  no  equity  In  the  biU. 


Betmmof  eaeeeutiim :  CntUtor^B  IritL    For  the  poipoess  of  a  creditor's  bill  an 
oution  returned  bj  the  sheriff  that  he  had  '*  property  on  his  hands  for  want  of 
bidden.*'  IsiiMufflcienl  (6) 

Motion  to  dissolve  an  injunctioiL 

This  was  a  creditor's  bill  in  the  usual  form,  setting  forth  that 
the  complainant,  Daniel  B.  Eldred,  recovered  against  the  defen- 
dant Camp,  and  one  Boville  Shumway,  two  judgments  in  the 
circuit  court  for  the  county  of  Calhoun,  and  that  executions 
had  been  duly  issued  on  said  judgments,  delivered  to  the 
sheriff,  and  returned  unsatisfied;  that  the  sum  of  #621.28,  with 
interest  from  November  10,  1838,  over  and  above  all  just 
claims  by  way  of  set-off,  or  otherwise,  was,  at  the  time  of  filing 
the  bill,  due  to  the  complainant,  Daniel  B.  Eldred,  on  the  judg- 
ments. 

An  injunction  was  granted. 

The  (lef  endant  Gamp  put  in  a  special  plea  to  the  bill,  in  which 
he  admits  the  recovery  of  the  judgments,  the  issuing  of  the  exe- 
cutions, the  delivery  of  the  same  to  the  sheriff,  and  the  amount 
due  as  stated  in  the  bill,  and  then  proceeds: ''  Tet  this  defendant 
severally  pleads  in  bar  to  the  said  complainants'  said  bill  of 
complaint,  and  says,  that  after  the  issuing  of  the  two  execu- 

(a)  The  answer,  however,  must  be  full  and  satisfactory,  and  eren  then  the  conrt 
mMj  refuse  to  dIssolTe  If  the  effect  might  be  to  deprive  the  complainant  of  all  bene- 
fits he  might  dexiTe  from  succeediog  In  the  suit:  Attomey-Gentral  «.  Oakland 
Oouniif  Bank,  WaL  Oh.,  90.  An  Injunction  wiU  not  be  dissolved  on  an  answer  admit- 
ting the  equity  of  the  bill,  and  setting  up  new  matter  as  a  defense,  Ibid.  AAdaTlts 
will  not,  as  a  general  rule,  be  allowed  to  be  substituted  for  an  answer  for  the  pur- 
poses of  this  motion,  though  there  may  be  ezo^ptlons:  aadbet  v.  JBKU,  SMioh.,  188. 

ib)  The  return  of  an  execution  unsatisfled,  for  the  purpose  of  a  credttor's  bill, 
caanot  be  made  before  the  return  day:  Smith  v.  Thomp$on^  WaL  Gh.,  1;  Beach  v. 
White,  WaL  Ch^  486:  WiUiame  v.  Bubbard,  1  Mloh.,  4«;  Thafer  v.  Swtft,  pott,  4a0. 
A  return  nnsatisfled  by  order  of  the  plsintiff  Is  Insnfllcient;  William*  «.  Bubbard^ 
WaLCh..  88. 
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tioDs  above  mentioned  and  described,  on  the  said  two  judg- 
ments above  mentioned,  with  the  oommands,  indorsements,  and 
directions  above  set  forth,  and  the  delivery  of  the  same  to  the 
said  sheriff  of  the  county  of  Calhoun,  in  the  lifetime  of  the 
said  two  executions,  and  before  the  return  day  thereof,  to  wit, 
on  or  about  the  thirtieth  day  of  August,  1839,  the  said  sheriff 
of  the  said  county  of  Calhoun,  to  wit,  Loren  Maynard,  by  his 
deputy,  Solomon  Platner,  by  virtue  of  said  executions,  and  the 
said  indorsements  so  made  thereon,  as  aforesaid,  levied  upon 
and  seized  a  large  quantity  of  real  estate  as  the  property  of 
this  defendant  and   the  said   Boville  Shumway,  the  defen- 
dants in  the  said  executions,  which  said  property  is 
described  *as  follows  (describing  the  land);  and  this     [*163] 
defendant  further  severally  says,  that  after  such  levy 
and  seizure  of  the  aforesaid  described  lands  and  real  estate,  by 
the  said  sheriff,  by  virtue  of  said  two  executions,  to  wit,  on 
the  said  thirtieth  day  of  August,  in  the  year  last  aforesaid,  he, 
the  said  sheriff,  by  his  deputy  above  named,  caused  a  notice  of 
the  sale  of  said  lands  and  real  estate  to  be  published  in  a  news- 
paper called  the  '  Calhoun  County  Patriot,'  to  take  place  on 
Friday,  the  first  day  of  November  then  next,  at  the  couit  house 
in  the  village  of  Marshall,  at  one  o^clock  in  the  afternoon  of 
that  day;  and  that  afterwards  and  on  the  sixth  day  of  Novem- 
ber, 1839,  the  said  sheriff  of  the  said  county  of  Calhoun,  by 
his  said  deputy,  above  named,  returned  the  said  two  executions 
to  the  clerk  of  the  said  circuit  court,  out  of  which  court  the 
same  were  issued,  with  a  return  indorsed  upon  each  thereof,  and 
signed  by  the  said  deputy  sheriff,  that  he  returned  said  execu- 
tions 'property  on  his  hands  for  the  want  of  bidders;'  which 
executions  were  each  of  them  then  and  there  filed  by  the  said 
clerk,  and  the  aforesaid  return  of  the  said  sheriff,  entered  by 
the  said  clerk  in  the  book  of  records  kept  by  him,  the  said 
clerk,  for  that  purpose,  pursuant  to  the  provisions  of  the  statute 
in  such  case  made  and  provided.     And  this  defendant  further 
says,  that  the  above  mentioned  and  described  executions  are 
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the  only  executions  that  have  been  issued  upon  the  said  two 
judgments,  and  that  if  any  such  return  as  is  specified  in  said 
complainants'  said  bill  of  complaint  was  ever  made  on  said  two 
executions,  or  on  either  of  them,  by  the  said  sheriff  of  the  said 
county  of  Calhoun,  or  his  said  deputy,  the  same  was  falsely 
and  fraudulently  made,  by  the  aid,  advice  or  procurement  of 
said  complainants,  or  their  solicitor  or  attorneys,  after  the  said 
executions  had  been  so  returned  by  the  said  deputy  sheriff, 
with  such  return  thereof  indorsed  thereon  and  signed  by  him, 
as  above  specified,  and  after  said  executions  had  been  so  filed 
by  the  said  clerk,  and  the  return  thereof  so  entered  in  the  sidd 

m 

book  of  records,  as  aforesaid,  without  the  knowledge  or  consent 
of  this  defendant^  or  the  said  Boville  Shumway,  and  without 

any  leave  for  that  purpose  obtained  from  the  said 
[*164]     Calhoun  county  circuit  *court.    All  of  which  matters 

and  things  this  defendant  does  aver  and  plead  to  the 

said  complainants'  said  bill  of  complaint,  and  humbly  craves 

whether  he  shall  make  any  other  or  further  answer  to  the  said 

bill  of  complaint." 

This  plea  is  verified  by  the  oath  of  the  defendant  pleading 

m 

the  same. 

The  defendants,  upon  filing  the  plea,  moved  to  dissolve  the 
injunction.  The  motion  came  on  for  hearing  at  the  January 
term,  in  the  third  circuit. 

Zee  and  /Vott,  in  support  of  the  motion* 
Sancfford  and  Brc^dUy^  conircu 

Thk  Chakcxllob: 

Where  the  equity  of  the  bill  is  denied,  the  injunotion,  on 
motion,  will  be  dissolved:  and  where  it  is  shown  by  a  special 
plea  that  there  is  no  equity  in  the  bill,  it  is  the  same,  so  far  as 
regards  the  motion  to  dissolve,  as  though  the  equity  of  the  bill 
were  fully  denied  by  answer. 

A  creditor's  bill  proceeds  upon  the  ground  that  the  ooi 
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ant  has  exhausted  his  remedy  at  law,  and  the  regular  return  of 
the  execution  unsatiBfiedy  by  the  proper  officer,  is  evidence  of 
that  fact.  Here,  it  appears  from  the  plea  that  the  executions 
were  not  returned  unsatisfied,  and  the  facts  set  up  in  the  plea 
are  not  denied.  This  defeats  the  equity  of  the  bill,  and  the 
injunction  must  be  dissolved. 
Injunction  dissolved. 

10  M 


165  CASES  IN  CHANCERY. 


▼.  J< 


Henry  B.  lAring0ton  and  another  ▼.  Enoch  Jonea  and  another, 

4dtnowl€dgim€minopart<ffd€0d.  Tha  admowtedgnient  o<  an  awlgnimml  d  morV- 
gage  is  no  part  of  the  instrument  of  assignment,  (a) 

J^VM^eelotUfV  MO;  AIUgaHon  of  aaMignment  of  mortooge.  The  a^ennent  in  a  for»- 
elosure  taOl  that  the  owner  of  a  bond  and  mortgage,  in  oonsldeiation  of  one  dol- 
lar, assigned  the  same  to  the  complainants,  and  that  on  the  same  day  the  assign- 
ment was  duly  admowiedged  before  a  commissioner  of  deeds  according  to  the 
laws  of  the  state  of  New  Toric  wliere  the  same  was  executed,  is  sufficient  on 
demurrer. 

Qwairdiatt^  of  mtnar:  Fowtr  to  mU  mortgage.  The  guardian  of  a  minor  has  Uie 
right  to  collect  and  reeetre  money  due  to  his  ward  on  bond  or  mortgsge,  or  to 
sell  and  assign  the  bond  and  mortgage  in  the  exercise  of  his  discretion  as  guarw 
dian. 

Jbredoncre  501;  PartiM,  Minora  whose  guardian  has  assigned  a  mortgage  which 
he  held  for  them,  are  not  nsesMsry  parties  to  a  bill  by  the  assignee  to  foredoae 
the  same.  (5) 

This  was  a  bill  for  the  foreolosare  of  a  mortgage^  dated  Sep- 
tember 9,  1834y  given  by  Enoch  Jones  to  Seaman,  Van  Wyck 
and  Norton,  to  seonre  the  payment  of  a  bond  in  the  penal  snm 
of  $10,000,  conditioned  for  the  payment  of  $5,000  and  interest, 
on  or  before  September  9, 1839.  The  bill  averred  that  on  Feb- 
roary  10,  1885,  Seaman,  Van  Wyck  and  Norton  assigned  the 
bond  and  mortgage  by  deed,  and  for  a  consideration  therein 
mentioned,  to  Billop  B.  Seaman,  guardian,  etc.,  of  Henry 
Brockholst  Livingston,  Jasper  Hall  Livingston  and  Catharine 
Lonisa  Powell,  minors;  that  the  execation  of  this  deed  of 
assignment,  which  was  made  in  the  state  of  New  York,  was 
duly  acknowledged  in  due  form  of  law  before  D.  Hobart,  then 
being  a  commissioner  of  deeds  in  and  for  the  city  and  county 
of  New  York,  agreeably  to  the  law  of  that  state;  that  on  May 
12,  1835,  the  deed  of  assignment  was  duly  registered  in  the 
office  of  the  register  of  deeds,  in  and  for  the  city  of  Detroit; 

(a)  A  deediSTsUd  as  a  oonT^yance  as  between  the  parties  tliereto  wttliout  any 
acknowledgment:    i)oM0Aerf|r  v,  JSondaii,  8  Mich.,  881. 

(d)  This  point  is  not  alhided  to  spedflcally  by  the  ohanoellor,  but  it  is  neoesaarily 
corered  by  the  decision. 

146 


«R8T  CIRCUIT.      .  166 


LnnxaflTOM  v.  Jorat. 


that  on  June  18,  1836,  the  said  Seaman,  gaardian  as  aforesaid, 
in  consideration  of  one  doUar  to  him  paid  by  Carroll 
layingstoni  as  attorney  for  *Henr7  Brockholst  Living-  [*166] 
ston,  assigned  to  said  Carroll  Livingston  the  bond  and 
mortgage,  and  on  the  same  day  the  execution  of  the  deed  of 
assignment,  which  was  execnted  in  the  state  of  New  York,  was 
dnly  acknowledged  in  due  form  of  law  before  John  MoYickar, 
jnnior,  then  being  a  commissioner  of  deeds  in  and  for  the  city 
and  county  of  New  York,  in  said  state  of  New  York,  agreeably 
to  the  laws  of  said  state;  that  said  last  meutioned  assignment 
was  made  to  Carroll  Livingston  as  attorney,  for  the  sole  and 
exclusive  use  and  benefit  of  Henry  Brockholst  Livingston. 
The  bill  then  averred  that  a  certain  amount  of  interest  was 
due  and  unpaid  on  the  bond  and  mortgage,  and  prayed  for 
decree  of  foreclosure  and  sale. 

Henry  Oodard,  who  was  made  defendant  as  subsequent  pur- 
chaser, demurred  to  the  bill  and  assigned  the  following  causes: 

1.  That  it  does  not  appear  that  D.  Hobart,  before 

whom  ^e  first  assignment  was  acknowledged,  was     [*167] 
authorized  by  the  laws  of  New  York  to  take  acknowl- 
edgments of  conveyances  of  real  estate. 

2.  That  it  does  not  appear  that  John  McYickar,  junior, 
before  whom  the  second  assignment  is  alleged  to  have  been 
acknowldged,  had  authority  by  the  laws  of  New  York  to  take 
such  acknowledgment. 

3.  That  it  does  not  appear  by  what  authority  Billop  B.  Sea- 
man, who  is  alleged  to  have  been  guardian  of  the  minors,  and 
to  have  held  the  bond  and  mortgage  as  such  guardian,  assigned, 
sold  and  transferred  the  same. 

4.  That  Joseph  Hall  Livingston  and  Catharine  Louisa 
Powell,  having  an  interest  in  the  subject  matter,  are  not  made 
parties. 

D.  Goodmany  in  support  of  the  demurrer,  to  the  point  .that 
the  guardian' 9  authority  was  special,  and  that  he. could  not 
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assign  the  bond  and  mortgage  unless  authorized  by  statute  or 
by  a  court  of  competent  jurisdiction,  cited  Reeve^s  Dom.  Rel.^ 
SB&-6;  MorreU  v.  Dickey,  1  Johns.  Ch.,  153. 

A.  J},  Ftomt^  contra,  cited  as  to  the  authority  of  the  guar- 
dian, JBiM  v.  Schi^din,  7  Johns.  Ch.,  150.    And  to 

[*168]  the  point  that  *it  did  not  lie  with  the  mortgagor  to 
object  that  the  power  of   sale  was    not    regularly 

acknowledged  and  recorded,  Jizckaon  v.  Golden,  4  Cow.,  266. 

Thb  Chancbllob: 

The  acknowledgment  is  no  part  of  the  instrument  of  assign- 
ment. The  allegation  in  the  bill  as  to  the  assignments  having 
been  duly  acknowledged,  according  to  the  laws  of  the  state  of 
New  York,  where  the  same  were  executed,  are  sufficient  on 
demurrer. 

The  third  cause  of  demurrer  assigned,  seems  to  be  the  point 
most  relied  upon  by  the  party  demurring. 

The  bond  and  mortgage  having  been  duly  assigned  to  BiUop 
B.  Seaman,  guardian  to  Jasper  Hall  Livingston  and  Catharine 
Louisa  Powell,  there  can  be  no  doubt  that  he  had  the  legal 
right  to  collect  and  receive  the  money  due  thereon,  or  sell  and 
assign  the  same,  in  the  exercise  of  his  discretion  as  guardian. 

This  principle  is  fully  established  in  the  case  of  FUld  9. 
Schieffelin,  7  Johns.  Ch.,  150;  and  the  allegations  in  the  bill  of 
the  several  assignments  are  sufficient  upon  demurrer. 

This  is  not  a  claim  set  up  by  the  infants,  alleging  fraud  in 
the  assignment,  but  it  is  a  demurrer  by  Gk>diard,  who  claims 
title  to  the  premises  as  subsequent  purchaser  from  the  mortga- 
gor; and,  it  having  been  decided  that  the  guardian  had  a  right 
to  assign  the  bond  and  mortgage,  and  that  the  allegations  in 
the  bill  of  such  assignment  are  sufficient^  the  demurrer  must  be 
overruled. 

Demurrer  overmledi 
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John  Steward  and  others  ▼.  Israel  O.  Steyens  and  another. 

Juritdietion:  Oreditor'%  bOU,  Tbe  jurisdietlon  of  the  oonrt  of  ohanoerj  to  applf 
the  property  of  the  defendant,  which  la  beyond  the  reach  of  an  execution  at 
law,  to  the  satisfaction  of  the  debt  due  to  the  judgment  debtor,  proceeds  upon 
the  ground  that  the  remedy  at  law  is  exhausted. 

OttdStor^M  biUs:  Betum  of  esBeouMoa.  An  execution  cannot  be  legally  returned 
unsatisfied  until  the  return  day. 

Where  a  return  **  unsatisfied  "  was  actually  made  upon  the  execution,  and  a  credit- 
or's bill  waa  filed  before  the  return  day,  a  demurrer  to  the  bill  was  sustained  on 
the  ground  that  the  remedy  at  law  waa  not  exhausted,  (a) 

This  was  a  creditor's  bill,  filed  September  6,  1838^  and  set 
forth  that  the  complainant  recovered  a  judgment  in  the  oironit 
coart  for  the  county  of  Wayne,  against  the  defendant  Stevens, 
on  May  24,  1838,  for  the  sum  of  1(506.23  damages;  that,  on 
Joly  12,  1838|  a  Jieri  facicu  was  issued  on  said  judgment, 
returnable  on  the  third  Tuesday  of  November  following  ;  that 
on  August  28,  1838,  the  sheriff  returned  the  said  writ  ot  fieri 
facicLBy  with  a  return  indorsed  thereou)  that  '^  after  due  and 
diligent  search,  he  had  not  been  able  to  find  any  goods  and 
chattels,  lands  and  tenements  of  the  defendant,  and  therefore 
he  returned  the  said  writ  of  fieri  faeUis  unsatisfied."  The  bill 
alleged  that  the  full  amount  of  the  judgment  remained  unsat- 
isfied, and  contained  the  other  allegations  usual  in  creditors' 
bills,  and  prayed  for  a  discovery,  etc. 

To  this  bill  the  defendants  demurred,  assigning  for  special 
cause,  ^«^,  an  objection  to  the  form  of  the^ert  facias  as  set 
forth ;  Mecondy  an  objection  to  the  form  of  the  sheriff's  return; 
and  thirdy  fourth  2Ji^ fifths  that  the  return  was  premature,  and 
consequently  the  remedy  at  law  was  not  exhausted,  and  the 
creditor's  bill  could  not  be  sustained. 

Charge  E,  Hand  in  support  of  the  demurrer. 

Henri/  N,  Walker^  contra. 

(a)  See  Eldrtd  o.  Mack,  tupra^  189,  and  cases  dted  in  note. 
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The    Chaxcbt.lob: 

The  first  aad  second  caasea  of  demarrer  assigned,  it  is  not 
necessary  now  to  consider. 

The  third  caase  of  demarrer  is  well  taken,  and  is  conclosive. 
The  fieri  f acids  was  retnmed,  and  the  bill  filed  a  long  time 
before  the  return  day.  The  jnrisdiction  of  this  court  to  apply 
the  property  of  the  defendant,  which  is  beyond  the  reach  of 
execution  at  law,  to  the  satisfaction  of  the  debt  due  to  the 
judgment  creditor,  proceeds  upon  the  ground  that 
[*171]  he  has  exhausted  *his  remedy  at  law:  GasHdy  v, 
Meacfkamy  3  Paige,  312.  Until  the  return  day  of  the 
execution,  it  is  the  duty  of  the  officer  to  seize  and  sell  any 
property  of  the  defendant  found  within  his  county.  The  exe- 
cution, therefore,  cannot  be  considered  as  legally  retnmed 
utisatiBfied  until  the  return  day. 

In  the  case  under  consideration,  it  does  not  appear  but  tliat 
the  officer,  before  the  return  day  of  the  fieri  facioBj  could  have 
found  property  sufficient  to  satisfy  the  judgment.  The  statute 
(R.  8tat.f  S65f  see,  25)  provides,  that  ^'  whenever  an  execution 
against  the  property  of  the  defendant  shall  have  been  issued 
on  a  judgment  at  law,  and  shall  have  been  returned  unsatisfied^ 
in  whole  or  in  part,  the  party  suing  out  such  execution  may 
file  a  bill  in  chancery  against  such  defendant,"  etc 

This  section  is  similar  to  a  provision  of  the  revised  statutes 
of  New  York,  and  in  that  state  it  has  been  uniformly  held  that 
a  creditor's  bill  cannot  be  properly  filed  until  after  the  return 
day  of  the  execution  issued  on  the  complainant's  judgment^ 
although  the  execution  had  been  actually  returned  before  the 
return  day.  See  Beck  v.  Burdetty  1  Paige,  306  ;  jEcbneston  v. 
lA/de,  lb.,  637  ;  (Xarkston  v.  De  Feystery  3  Paige,  312,  320  ; 
McEhoain  v.  Willis^  9  Wend.,  560.  And  this  is  unquestion- 
ably the  true  rule.  A  defendant  ought  not  to  be  harassed  by  a 
suit  in  chancery,  when  he  has  property  which  can  be  reached  at 
law,  during  the  life  of  the  execution. 

The  demurrer  is  well  taken,  and  must  be  sustained. 

Demurrer  sustained. 
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Zebulon  Eirby  ▼.  JustOB  Ingersoll  and  Nehemiah  IngerflolL 

Ptirtners,  implied  power  of.  One  partner  may  bind  hJs  co-partner  in  all  matten 
within  the  scope  of  the  co-partnership;  the  implied  authority  of  one  partner  to 
bind  his  co-partner  is  generally  limited  to  such  acts  as  are  in  their  nature  essen- 
tial to  the  general  objects  of  the  co-partnership. 

Partnen^  gm^tral  otHgnmentby  <mie.  One  partner  cannot  make  a  general  assign- 
ment of  the  partnership  effects  to  a  trustee  for  the  benefit  of  the  creditors  of 
the  firm,  without  the  knowledge  or  consent  ol  his  oo-partner,  when  he  is  on  the 
spoti  and  might  have  been  consulted. 

Tliere  is  no  implied  authority  resulting  from  the  nature  of  the  contract  of  co-part- 
nership, that  wiU  authorise  one  partner  to  make  a  general  assigmnent  of  the 
partnership  effects,  without  the  knowledge  or  consent  of  his  co-partner. 

AirfMers,  implied  power  of.  The  authority  impliedly  Tested  by  each  partner  in  the 
other  is  for  the  purpose  of  carrying  on  the  concern,  and  not  for  the  purpose  of 
breaking  it  up  and  destroying  it. 

One  partner  does  not,  by  any  implication,  confer  a  power  upon  his  oo-partner  of 
dlTesting  him  of  all  Interest  in,  or  authority  OTer,  the  concern. 

One  partner  may  transfer  a  portion  of  the  assets  for  the  purpose  of  paying  or  secur- 
ing debts,  or  to  raise  meaos  to  cany  on  the  concern;  but  the  power  of  dlyestlng 
entirely  one  partner  of  his  interest,  appointing  a  trustee  for  both,  and  breaking 
up  the  concern,  is  not  one  of  the  powers  either  contemplated  or  implied  by  the 
contnotof  co-partnership. 

GoMfwmtt,  9KoeTQX,  Where  the  coTenants  and  conditions  of  bonds  and  other  deeds 
are  seTeral,  they  may  be  goodin  part,  and  Told  as  to  the  residue. 

Dei&d  froMdvX&nX  inpartievoid.  The  better  opinion  seems  to  be,  that  even  at  com- 
mon law  a  deed  fraudulent  in  part  is  altogether  Toid. 

Fraud,  meaning  of.  By  the  term  fraud,  the  lboal  intent  and  effect  of  the  acta 
complained  of  is  meant. 

The  law  has  a  standard  for  measuring  the  intent  of  parties,  and  declares  an  Illegal 
aot,  prejudicial  to  the  rights  of  others,  a  fraud  upon  such  rights,  although  the 
party  denies  all  intention  of  conmilttlng  a  fraud. 

Partnertt  general  aeeignment  by  otie.  The  principle  upon  which  general  assign- 
ments by  one  partner  hare  been  declared  Toid  is,  that  one  partner  has  no 
authority  to  make  a  general  assignment  of  the  partnership  effects  in  fraud  of 
the  rights  of  his  co-partner  to  participate  in  the  distribution  of  the  partnership 
effects  among  the  creditors. 

lUogal  oonveuanee  void.  The  construction  to  be  put  upon  a  deed  couTeying  prop- 
erty illegally  is,  that  the  clause  which  so  conyeys  It  is  void  equally,  whether  the 
Illegality  be  by  statute  or  at  common  law.  This  Is  the  rule,  except  in  cases 
where  the  statute  declares  the  whole  Instrument  Told. 

Deede  void  in  part.  One  good  trust  Inserted  In  an  illegal  Instrument  of  mwlgnmunt 
cannot  make  that  instrument  a  TaUd  one. 

A  grantee  who  Toluntarily  becomes  a  party  to  a  deed  which  is  fraudulent  in  part, 
forfeits  his  right  to  daim  benefit  from  another  part  which  would  have  been 
good. 
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The  bill  in  this  cue  was  filed  September  5,  1839,  and  Btotea 
that  November  9, 1833,  complainant  and  Justos  Inger- 
[*178]  soil,  one  *of  the  defendants,  entered  into  a  oo-partner- 
ship  in  the  trade  and  basiness  of  tanners,  carriers,  and 
dealers  in  leather;  that  they  were  to  be  equally  interested,  and 
devote  their  time  and  skill  to  the  management  of  the  business, 
under  the  firm  and  style  of  **  Ingersoll  A  Eirby,'*  and  were  to 
share  the  profits  equally.  That  the  co-partnership  agreement 
was  not  reduced  to  writing;  was  to  oontinue  so  long  as  they 
should  be  satisfied  with  each  other. 

That  immediately  on  entering  into  the  co-partnership  the  firm 
of  Ingersoll  A  Eirby  purchased  stock  in  trade  to  a  large  amount; 
that  they  purchased  out  the  business  of  a  firm  then  trading  in 
the  city  of  Detroit,  under  the  name  of  **  Justus  Ingersoll  A  Co.," 
and  undertook  to  pay  the  liabilities  of  said  firm,  to  the  amount 
of  the  stock  received  from  said  firm,  one  of  which  was  a  debt  to 
complainant  of  about  $900.  That  at  the  time  of  forming  the 
co-partnership,  said  Justus  resided  at  Medina,  in  the  state  of 
New  York,  and  continued  to  reside  there  until  September,  1888, 
when  he  removed  to  Detroit;  that  during  his  residence  in  the 
state  of  New  York,  said  Justus  did  not  devote  his  time  to  the 
business  of  said  firm,  but  was  exclusively  engaged  in  conducting 
and  carrying  on  his  own  private  business,  for  his  own  exclusive 
benefit  That  complainant  resided  at  Detroit,  where  the  busi- 
ness of  said  firm  was  carried  on,  and  devoted  his  whole  time  to 
the  business  of  said  firm;  that  the  business  of  said  firm  became 
prosperous  and  lucrative,  and  was  carried  on  without  any  ma- 
terial disagreement  until  about  the  month  of  November,  1838, 
when  some  difference  of  opinion  arose  as  to  the  mode  of  con- 
ducting the  business,  and  the  said  Justus  expressed  a  desire  to 
close  the  said  co-partnership  business;  that  complainant  ex- 
pressed his  willingness  to  dissolve  the  co-partnership  as  soon  as 
the  business  of  the  firm  could  be  placed  in  a  situation  to  secure 
to  the  creditors  of  the  firm  the  immediate  payment  of  their  debts. 
That  immediately  complainant  directed  the  whole  of  his  atten- 
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tion  to  the  payment  of  the  liabilities  of  the  firm;  and  to  the  col- 
lection of  the  outstanding  debts  due  to  the  firm;  that  the  liabili- 
ties of  the  firm  had  been  redaced,  daring  ten  months  last  past, 
about  tl  1,000. 

*That  complainant  and  said  Justus  had  from  time  to  [^^1  f  4]  * 
time,  as  fast  as  they  could  without  prejudicing  the 
rights  or  interests  of  the  creditors  of  the  firm,  since  that  time 
divided  between  them  certain  of  the  property  of  the  firm,  so  as 
to  hold  the  same  in  severalty,  and  not  as  partners;  that  among 
the  property  so  set  apart  to  complainant  there  were  about  728 
sides  of  upper  leather,  of  about  the  value  of  |;2,000.  That  there 
was  assigned  to  said  Justus  as  an  offset  for  the  property  so  as- 
signed to  complainant,  about  540  hides,  of  about  the  same  value 
as  those  assigned  to  complainant;  that  said  Justus  took  posses- 
sion of  the  property  so  assigned  to  him,  and  shipped  the  same  to 
Medina,  in  the  state  of  New  York;  that  complainant  took  pos- 
session of  the  property  so  assigned  to  him,  and  packed  the  same 
away  apart  from  the  partnership  property,  but  leaving  the  same 
in  the  same  building  where  the  co-partnership  business  was  car- 
ried on,  and  in  a  building  contiguous  thereto.  That  at  various 
other  times  there  were  other  divisions  of  the  property  of  said 
firm  between  complainant  and  said  Justus,  with  the  view  and 
intent  to  close  the  said  co-partnership  business  as  fast  as  the 
same  could  be  done  without  hazarding  the  interests  of  the  credit- 
ors or  materially  injuring  the  business  of  the  firm.  That  the 
property  so  set  aside  to  complainant  and  said  Justus,  by  amicable 
division,  was  not  charged  or  entered  against  either  on  the  books 
of  the  firm.  That  August  28,  1839,  while  the  business  of  the 
firm  was  so  in  progress  of  final  settlement,  the  said  Justus 
iDgersoll,  without  any  previous  consultation  with  complainant, 
and  without  complainant's  knowledge  or  consent,  made  or  pre- 
tended to  make  an  instrument  of  assignment  or  indemnity  to 
one  Nehemiah  Ingersoll,  and  in  which  assignment  it  was,  among 
other  things,  set  forth  that  complainant  and  said  Justus  were 
jointly  indebted  to  James  Abbott,  of  the  city  of  Detroit,  for 
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rent,  accruing  on  a  certain  lease^  bearing  date  April  11,  183(3, 
and  that  said  Nehemiah  was  liable  to  pay  the  said  rent  by  reason 
of  a  bond  signed  by  him  for  the  said  firm.  And  that  it  was 
further  set  forth  in  said  assignment  that  said  Nehemiah  was 
«  liable  upon  a  certain  bond  bearing  date  November  19,  18d5| 
executed  by  him  to  the  Farmers'  and  Mechanics' 
[*175]  *Bank  of  Michigan,  for  the  benefit  of  said  firm  of 
Ingersoll  &  Kirby,  in  the  penal  sum  of  |;20,000,  con- 
ditioned to  pay  the  sum  of  |I10,000,  or  the  amount  of  the  in- 
debtedness of  the  said  firm  to  said  bank,  not  to  exceed  that  sum, 
and  that  the  present  indebtedness  of  the  firm  of  Ingersoll  A 
Kirby  to  the  said  bank,  for  which  said  Nehemiah  was  liable, 
was  about  111 0,000.  That  said  Nehemiah  was  also  liable  as  in- 
dorser  of  a  promissory  note  of  said  firm  for  the  sum  of  |l2,000, 
and  that  said  firm  were  willing  not  only  to  secure  and  indemnify 
the  said  Nehemiah,  etc.,  on  account  of  his  liability  on  the  bond, 
but  also  to  pay  him  the  |l2,000  and  to  secure  to  all  other  credit- 
ors  of  said  firm  the  payment  of  their  just  debts,  out  of  the 
moneys  and  effects  of  said  firm  after  such  indemnification  and 
payment  to  said  Nehemiah,  and  for  the  purpose  of  such  indem- 
nification, the  said  Justus,  using  the  name  of  the  said  firm  of 
Ingersoll  A  Eirby,  assigned  to  said  Nehemiah  the  stock  in  trade, 
or  the  greater  portion  of  it,  amounting  in  value  to  about  the  sum 
of  1(9,000,  and  notes  and  accounts  belonging  to  said  firm  to  the 
amount  of  about  t6,000,  and  in  and  by  said  deed  of  assignment 
gave  said  Nehemiah  full  authority  to  sell  and  dispose  of  all  the 
said  property,  and  collect  all  the  said  debts,  and  apply  the  pro 
ceeds  of  the  same  to  the  payment: 

1st.  Of  the  $2,000  due  to  him  as  indorser  of  said  note. 

2d.  To  pay  off  and  satisfy  any  debts  due  from  said  firm  which 
the  said  Nehemiah  was  in  any  manner  bound  to  pay;  and 

3d.  To  pay  and  satisfy  any  other  debt  or  debts  justly  due  or 
owing  by  said  firm;  to  retain  out  of  the  moneys  collected  a 
reasonable  sum  for  his  services,  and  to  pay  over  to  said  Justus 
and  complainant  the  residue,  etc. 
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The  bill  states  that  said  Nehemiah  is  a  brother  of  said  Jas- 
tuB,  and  charges  that  said  Jastus  was  largely  indebted,  individ- 
ually, to  said  Nehemiah,  for  money  loaned  of  him;  and  that 
said  assignment  was  made  by  said  Jastos  not  for  the  purpose  of 
secaring  any  debt  owing  by  said  firm  of  Ingersoll  A  Kirby  to 
said  Nehemiah,  or  for  securing  or  indemnifying  him  against  any 
debt  or  demand  owing  by  the  firm  for  which  said  Neh- 
emiah *ls  security;  that  said  firm  was  in  good  credit  [*176] 
at  the  time  of  making  the  assignment,  and  was  then 
able  to  pay  all  its  liabilities  and  obligations;  that  said  Nehe- 
miah had  been  the  indorser  of  said  firm  during  the  whole  time 
of  its  continuance,  and  that  there  was  not  at  the  time  of  filing 
the  bill  any  paper  on  which  said  Nehemiah  was  liable,  except 
that  which  is  held  as  collateral  to  the  debts  of  said  firm;  that 
said  Nehemiah  never  became  liable  to  pay  any  sum  for  the 
firm,  by  reason  of  the  protest  for  non-payment  of  the  liabilities 
of  said  firm;  that  said  firm  are  not  indebted  to  the  Farmers' 
and  Mechanics'  bank  in  the  sum  of  111 0,000,  but  that  their 
whole  indebtedness  to  said  bank  is  |l6,700,  no  part  of  which 
was  yet  due;  that  since  said  assignment  complainant  has  been 
prevented  from  attending  to  the  basiness  of  said  firm,  and 
when  complainant  applied  to  examine  the  books  and  papers  of 
the  firm,  he  was  abruptly  refused,  and  told  by  said  Justus  that 
the  papers,  books,  notes  and  accounts  of  the  firm  were  left  in 
his,  the  said  Justus's  charge  and  care  by  said  Nehemiah,  and 
that  complainant  could  have  no  access  to  them. 

The  bill  further  states  that  there  is  a  large  amount  of  prop- 
erty, consisting  of  leather,  hides  and  other  stock,  belonging  to 
said  firm,  which  is  not  mentioned  in  the  said  assignment,  which 
is  now  in  the  possession  of  said  Nehemiah  and  said  Justus, 
which  complainant  fears  will  be  wholly  lost  to  said  firm  unless 
some  person  duly  authorized  should  take  possession  of  the 
same;  that  there  is  also  a  large  amount  of  notes  and  accounts 
due  to  the  firm,  which  are  not  assigned,  but  are  in  the  posses- 
sion of  said  Nehemiah  and  said  Justus,  and  said  Nehemiah  has 
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demanded  payment  of  the  same;  thftt  said  Jtuins,  in  said 
agreement,  has  recognized  a  claim  in  f  aror  of  said  Kehemiah 
to  the  amount  of  (2,000;  that  instead  of  the  same  being  a  tme 
and  jost  acoonnt,  said  Nehemiah  justly  owes  the  said  firm  of 
IngersoU  A  Kirby  the  sam  of  tl,200;  that  immediately  after 
the  said  assignment,  said  Jastns  caused  a  notice  of  the  dissolu- 
tion of  the  co-partnership  to  be  published;  that  some  of  the 
stock  on  hand  consists  of  hides,  now  in  the  progress  of 
tanning,  which  requires  the  constant  attention  of  a 
[^^177]  *large  number  of  hands  to  fit  them  for  market,  etc.; 
and  that  there  is  danger  of  the  property  of  said  firm 
being  squandered  and  the  creditors  defrauded,  etc.;  charges 
said  Nehemiah  to  be  irresponsible,  etc.,  and  that  he  is  dispos- 
ing of  the  property,  etc. 

The  bill  prays  for  an  account,  for  an  injunction,  and  the 
appointment  of  a  receiver.     Injunction  granted. 

The  answer  admits  the  co-partnership,  the  purchase  of  the 
stock,  etc.,  of  the  firm  of  J.  IngersoU  &  Co.,  to  the  amount  of 
tl5,000;  admits  the  indebtedness  of  the  firm  of  J.  IngersoU  A 
Co.  to  the  complainant  in  about  the  sum  of  |I900,  and  that  that 
amount  was  credited  to  complainant  as  so  much  capital  paid  in 
at  the  time  of  entering  into  the  co-partnership;  states  that  com- 
plainant had  been  employed  as  clerk  and  agent  for  the  firm  of 
J.  IngersoU  A  Co.,  and  in  consequence  of  inaccuracies  in  the 
statement  of  affairs  and  inventory  of  the  property  of  the  firm 
of  J.  IngersoU  A  Co.,  made  by  complainant,  said  Justus  (in 
order  to  compromise  the  matter  and  enable  the  firm  of  Inger- 
soU &  Eirby  to  proceed  with  the  business)  was  obliged  to  pay 
Rufus  IngersoU  and  John  Bagley  (two  of  the  members  of  the 
firm  of  J.  IngersoU  A  Co.)  in  the  years  1833-4,  the  sum  of 
about  $3,600  out  of  his  individual  funds.  Admits  that  com- 
plainant conducted  the  business  of  the  firm  at  Detroit;  states 
that  complainant  made  all  the  sales,  received  all  payments,  and 
that  it  appeared  from  the  books  of  the  firm  up  to  May  14, 
1836,  that  payments  had  been  made  to  Rufus  IngersoU  and 
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John  Bsgley,  to  the  amount  of  about  $1^790;  admits  that  said 
Justus  resided  at  Medina,  in  the  state  of  New  York,  up  to  1838, 
as  stated  in  the  bill,  at  which  place  he  was  engaged  in  attend- 
ing to  his  own  business;  but  states  that  hj  the  partnership 
agreement,  said  Justus  was  relieved  from  devoting  any  part  of 
his  time  to  the  business  of  the  firm;  states  that  the  firm  of  Inger- 
soU  &  Eirby  purchased  large  quantities  of  hides  at  Detroit, 
and  sent  them  to  said  Justus  to  be  tanned  at  his  establishment 
at  Medina;  that  the  costs  and  charges  of  said  Justus,  which 
he  had  charged  against  the  said  firm,  for  tanning 
said  hides,  amounted  to  about  the  sum  of  |;10,000; 
^states  that  during  the  continuance  of  said  partner-  [*178] 
ship,  said  Justus  had  sent  from  his  establishment  at 
Medina,  to  the  store  of  the  firm  at  Detroit,  large  quantities  of 
leather,  oil,  and  other  materials,  to  be  sold  at  and  used  in  and 
about  the  business  of  the  firm  of  IngersoU  A  Kirby,  at  Detroit, 
to  the  amount  or  value  of  about  1(8,000.  The  answer  further 
states  and  charges  that  the  purchases  made  by  complainant  on 
account  of  said  firm  amounts  to  about  the  sum  of  |;122,000; 
states  that  no  cash  book  was  kept  by  complainant,  and  that 
complainant  was  extremely  negligent  in  keeping  the  books  of 
the  firm;  that  complainant  had  appropriated  a  large  amount  of 
funds  of  the  firm  to  his  own  use,  without  giving  any  account 
therefor;  that  he  had  committed  gross  frauds  upon  the  rights 
of  said  Justus,  in  managing  the  affairs  of  said  firm;  that  some 
time  in  the  month  of  August,  1839,  said  Justus  declared  to 
complainant  in  positive  terms  that  he  should  make  an  assign- 
ment of  the  partnership  effects,  for  the  purpose  of  paying  and 
securing  the  debts  of  the  firm,  and  that  he  should  proceed  imme- 
diately to  dissolve  the  partnership,  to  which  complainant  did 
not  object;  that  August  27,  1839,  said  Justus,  in  the  name  of 
the  firm  of  IngeraoU  A  Eirby,  made,  executed  and  delivered 
the  assignment  referred  to  in  the  bill  to  said  Nehemiah  Inger- 
soU, who  is  brother  to  said  Justus;  that  complainant  had  fre- 
quently, before  making  said  assignment,  expressed  his  willing- 
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ness  that  said  Justas  shoald  sell  and  transfer  all  his  interest  to 
said  Nehemiah,  and  that  he  would  be  f  ally  satisfied  with  any 
arrangement  which  said  Nehemiah  should  recommend  for  the 
final  settlement  and  adjustment  of  all  the  affairs  of  said  firm; 
admits  there  was  some  conversation  about  making  a  division  of 
a  part  of  the  property  of  the  firm,  but  denies  that  any  such 
division  ever  was  made  as  is  set  up  in  the  bill;  that  it  was 
agreed  by  complainant  and  said  Justas  that  said  Justas  should 
tan  all  the  raw  hides  which  should  be  sent  to  him  at  his  estab- 
lishment at  Medina,  for  which  said  Justus  was  to  be  allowed  a 
reasonable  compensation  by  the  firm  of  Ingersoll  A  Elirby; 
that  it  was  known  and  approved  of  by  said  complainant  that 

said  Nehemiah  was,  from  time  to  time,  during  several 
[*179]     *yearsy  advancing  money  to  said  Justus  for  the  benefit 

and  on  the  credit  of  the  firm  of  Ingersoll  A  Kirby, 
which  was  used  by  said  Justus  in  the  business  of  said  firm,  and 
for  the  payment  of  which  the  faith  of  said  firm  was  pledged; 
avers  that  the  balance  due  from  the  firm  to  said  Nehemiah,  at 
the  date  of  the  assignment,  was  at  least  $1,600,  which  said  firm 
was  legally  and  equitably  bound  to  pay;  denies  that  said  Nehe- 
miah is  a  debtor  to  the  said  firm;  states  that  said  Nehemiah 
has  indorsed  for  said  firm,  since  its  commencement,  to  the 
amount  of  $60,000;  that  he  was  at  the  time  of  the  assignment 
directly  liable  to  the  said  Farmers'  and  Mechanics'  bank  for 
said  firm  to  the  amount  of  $6,700;  that  he  is  further  liable  for 
the  payment  of  rent  to  James  Abbott  for  said  Justus  and  com- 
plainant; avers  that  the  assignment  was  made  for  the  purposes 
therein  expressed,  and  no  other,  and  that  it  was  made  after  full 
notice  by  said  Justus  to  said  complainant  of  his  intention  to 
make  an  assignment  of  the  partnership  property;  denies  that 
all  the  property  of  the  firm  is  not  mentioned  in  the  assignment; 
denies  that  the  firm  was  in  good  credit  at  the  time  of  making  the 
assignment.  The  answer  further  states  and  charges  that  com- 
plainant has,  since  the  conmiencement  of  said  partnership, 
received  as  net  profits  arising  from  the  business  of  said  firm  the 
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sum  of  1(73,000;  that  the  whole  amount  received  by  said  JuBtaB 
from  said  firm,  individaally,  does  not  exceed  the  Bam  of 
I12O9OOO;  denies  that  said  Nehemiah  is  insolvent;  also  denies  all 
fraud  in  making  the  assignment. 

The  complainant  now  moves  for  the  appointment  of  a  receiver, 
and  the  defendants  move  for  a  dissolution  of  the  injunction. 

Walker,  Porter  and  QoodwiUy  for  complainant: 

As  to  the  power  of  one  partner  to  assign  partnership  property, 
see  0<no  on  Part,,  7iy  and  note;  CoUyer  on  Part.,  217  and 
note;  1  Deseaus.,  5S7;  4.  Mc  Cord,  619;  5  Cranch,  SOO;  4.  Day, 
428;  4  Wash.  Cir.  *0.  JR.,  2S2;  S  Paige,  628;  6  Paige,  80. 

*J.  M.  Howard,  for  defendants:  [*180] 

It  is  admitted  by  the  pleadings  that  complainant  and  J.  Inger- 
soU  were  at  the  time  of  the  assignment  partners  in  trade,  and 
that  the  assignment  was  made  by  J.  IngersoU  in  the  name  of 
the  firm. 

The  first  question,  therefore,  which  arises,  is  as  to  the  power 

of  Justus  Ingersoll  to  make  the  assignment,  irrespective  of  the 

'  fraud  charged  in  the  bill,  which  is  fully  denied  by  the  answer. 

The  very  relation  of  partners  implies  a  confidence  in  each 
other;  Buch  a  confidence  as  makes  each  partner  the  general  agent 
of  the  others,  and  renders  his  contracts  in  their  name  and  in 
reference  to  the  partnership  effects  the  contracts  of  all  the 
others.  In  all  simple  contracts  they  are  regarded  as  one  con- 
tracting party;  and  they  are  all  bound,  provided  the  contract 
has  reference  to  the  co-partnership:  Oofjo  on  Part.,  68,  649  66; 
and  such  has  been  the  law  since  the  time  of  James  I:  lb.,  78-76. 

And  Lord  Mansfield  declared  that  each  partner  has  the  power, 
singly,  to  dispose  of  the  whole  of  the  partnership 
effects;  *and  this  results  from  the  principle  that  part-  [*181] 
ners  are  joint  tenants;  one  joint  tenant  may  lawfully 
dispose  of  the  whole,  which  is  not  the  case  with  tenants  in 
common:  JFbx  v.  Hamburg,  3  Cowp.,  446;  Barton  v.  Wil- 
liams, 6  B.  and  Aid.,  395;  12  Mass.,  54;  and  see  10  Peters,  860. 
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With  regard  to  all  effects  contributed,  mannfactared  or  pur- 
chased to  be  sold  for  the  benefit  of  the  partners,  each  partner 
in  the  course  of  trade  has  an  absolute  right  to  dispose  of  the 
whole,  and  may  assign  it  by  way  of  pledge  or  security:  Watson 
on  JPart,,  67;  I\Mr$on  v.  Hooker ^  3  Johns.,  70,  71;  WJth  «. 
Barber ^  4  Day,  425;  ITarrison  v.  &erry^  5  Cranch,  289.  The 
sale  of  one  partner  is  the  sale  of  both;  and  such  is  the  unity 
of  right  and  interest,  that  one  partner  may  enter  the  appear- 
ance of  the  other  in  an  action  against  all:  Oow  on  Part.,  79, 
195,  and  appendix,  p.  i94;  7  T.  R.,  108. 

The  case  of  Dickinson  v.  Legare,  1  Dessans.,  587,  is  the  first 
case  in  England  or  the  United  States  in  which  the  principle 
has  been  denied;  but  it  should  be  remembered  that  it  was  the 
case  of  one  partner  making  an  assignment  while  a  prisoner  of 
war  in  the  enemy's  country  and  to  an  alien  enemy;  and  this 
has  not  been  sanctioned  by  any  other  decision,  but  overruled 
in  Robinson  v.  Crotoder,  4  McCord,  518,  and  in  ^berts  v. 
Woods,  3  Paige,  523. 

The  only  point  decided  in  Havens  v.  ITussey,  5  Paige,  30,  is 
'^  that  one  partner  cannot,  without  the  consent  and  against  the 
known  wishes  of  his  co-partner,  execute  an  assignment  of  all 
the  partnership  effects  to  a  mere  trustee  for  the  benefit  of  the 
favorite  creditors  of  the  assignor."  The  case  at  bar  differs 
greatly  from  that  Here  the  assignment  is  made  directly  to  a 
creditor  of  the  firm.  The  answer  shows  that  the  firm  owe  him 
about  1(1,600,  and  denies  that  the  assignment  was  made  against 
,  the  known  wishes  of  the  complainant,  and  shows  that  he  had 
every  reason  to  suppose — indeed,  that  he  was  directly  notified 
— ^that  it  would  be  made,  and  that  he  did  not  dissent.  Here 
the  assignee  Ib  authorized  to  reUun  the  amount  of 
[*182]  *his  debt;  and  being  responsible  as  indorser  for  the 
firm  to  the  amount  of  the  82,000  note,  and  bound  by 
his  obligation  to  the  Farmers'  and  Mechanics'  Bank  to  the 
amount  of  $7,000  for  their  benefit,  and  also  to  James  Abbott^ 
for  the  payment  of  the  rent  of  the  premises  leased  by  him  to 
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IngersoU  &  Kirby,  he  is  anthorized,  in  order  to  secure  aud 
indemnify  himself,  to  sell  the  property  assigned,  to  pay  the 
debts  for  which  he  is  liable,  and  to  indemnify  himself  out  of 
the  proceeds;  after  which  payment  and  indemnification,  he  is 
required  to  account  to  the  partners  for  the  residue  of  the  fund. 

The  authorities  make  no  distinction  between  the  power  to 
sell  and  the  power  to  indemnify  by  pledging  the  property;  and 
they  all  agree  that  it  is  the  right  of  one  to  appropriate  the  joint 
property  for  the  payment  or  security  of  the  debts  of  the  firm, 
in  such  manner,  and  by  giving  such  preferences  as  he  may 
think  proper;  and  that  preferences  may  be  created,  even  if  the 
firm  is  insolvent:  S  Paige,  626,  626,  Wakeman  v.  Graver,  4 
Paige,  36;  1  Dallas,  248;  7  Mass.,  267. 

So  far  as  N.  IngersoU  has  an  interest  in  the  assignment,  he 
holds  the  property  as  a  personal  security,  with  full  authority  to 
sell,  and  out  of  the  proceeds  to  cancel  his  liabilities  for  the  firm, 
having  first  retained  the  amount  due  himself,  and  the  residue  of 
the  fund  is  to  be  applied  in  payment  of  any  debts  which  the 
firm  may  owe,  without  preference  of  one  creditor  to  another. 
There  is  no  inequality,  no  authority  to  compound  with  the 
creditors,  and  no  terms  whatever  requiring  them  to  discharge 
their  debts  for  less  than  the  amount  legally  due;  were  there 
such  terms  the  assignment  would  be  void:  2  Binney*s  H.,  174; 
4  Dallas'  K,  76;  4  Paige,  38-^. 

The  decision  in  Sdvens  v,  Sussey  conflicts  with  that  in  Harri- 
son V.  Sterry;  and  without  any  precedent  to  justify  it,  Chan- 
cellor Walworth  declares  an  assignment  by  one  partner  to  a 
trustee,  void  in  law  and  equity,  for  the  reason  that  it  is  no  part 
of  the  partnership  business  ''to  appoint  a  trustee  of  aU  the 
partnership  effects  for  the  purpose  of  selling  and  distributing 
the  proceeds  among  the  creditors  in  unequal  proportions.^*  But 
as  if  not  satisfied  with  this  decision,  the  same  learned 
judge  ^brings  this  question  again  into  doubt  in  the  [*183] 
case  of  Mills  v,  Argai,  6  Paige,  582,  in  which  he  says, 
"  there  jnay  be  some  doubt  as  to  the  right  of  the  general  part- 
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ner  (it  was  a  speoial  partnership  under  the  New  York  statate) 
to  make  an  assignment  of  all  the  partnership  effects  to  a  trosteey 
for  any  purpose,  without  the  express  or  implied  assent  of  the 
special  partner.**  The  case  was,  however,  decided  on  other 
grounds. 

But  the  law  presumes  the  assent  of  the  creditors  to  the  trus- 
tee, until  they  express  their  dissent,  and  their  rights  cannot, 
therefore,  be  disturbed:    DeForest  v.Bacoriy  2  Conn.  R.,  633. 

The  question  then  arises,  can  the  security  which  was  placed 
in  the  hands  of  N.  IngersoU  by  the  assignment  be  wrested  from 
him  ?  or,  in  other  words,  does  the  clause  constituting  him  a  trus- 
tee (an  event  which,  by  the  way,  may  never  happen)  for  the 
remaining  creditors  vitiate  and  annul  the  whole  contract  of 
assignment  ? 

That  security  was  so  given  in  pursuance  of  the  authority  pos- 
sessed and  exercised  by  Justus  IngersoU  as  a  partner,  see  6 
Paige,  SI. 

A,  D.  FraseTy  on  same  side : 

It  is  competent  for  one  of  several  partners  to  make  an  assign- 
ment of  the  co-partnership  property:  Fox  v.  Hanbury,  Cowper, 
445;  Barton  v.  WiUiama,  5  Bam.  A  Aid.,  359;  Piereon  v. 
Hooker,  3  Johns.,  70;  Lylee  v.  Styles,  2  Wash.  C.  C,  224;  Lamb 
V,  Duranty  12  Mass.,  54;  Pierpont  v.  Qraham,^  Wash.  C.  C, 
232;  MUls  v.  Barbor,  4  Day,  428;  Harrison  v.  Sterry,  5  Cranch, 
289;  Robinson  v.  Orowder,  4  McCord.,  519;  FIgbert  v.  Woods,  3 
Paige,  517;  Goto  on  Part., 61,  53, 54,  73,  74,  75,  79;  Appendix, 
Taylor's  Case,  Coll.  on  Part.,  216,  217;  Watson  on  Part.,  67. 

That  a  deed  may  be  good  in  part,  and  void  for  the  residue,  is 
the  common  law  doctrine :  United  States  v.  Bradley,  10  Peters, 
243,  360;  Pigot^s  Case,  6  Coke,  part  11,  27. 

Thb  Chancellob: 

[*184]         This  case  presents  the  broad  question  *of  the  right 
of  one  partner  to  make  an  assignment  of  all  the  part- 
nership effects,  without  the  consent  or  concurrence  of  his  oo- 
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partner,  who  is  on  the  spot,  and  acting  in  the  business  of  the 
co-partnership.  Perhaps  no  question  has  been  presented  to  this 
court  of  greater  practical  importance  than  the  present;  and  it 
has  been  considered  with  a  fall  and  deep  conviction  of  the  res- 
ponsibility imposed  upon  the  court  in  its  decision. 

The  authority  of  one  partner  to  make  such  an  assignment,  if 
sustained  in  the  present  case,  must  be  sustained  in  its  broadest 
form.  The  two  partners  were  both,  at  the  time  of  the  assign- 
ment, in  town,  and  attending  to  the  business  of  the  firm.  The 
complainant,  on  proceeding  to  the  usual  place  of  business,  finds 
the  brother  of  the  other  partner  in  possession,  and  is  informed 
that  an  assignment  of  all  the  partnership  effects  has  been  made, 
and  is  denied  all  access  to  the  books,  and  all  interference  with 
the  property  or  business  of  the  firm. 

The  allegation  in  the  answer,  that  the  subject  of  an  assign- 
ment had  been  mentioned  to  the  complainant,  to  which  he  made 
no  objection,  cannot  aid  the  assignment.  It  is  not  pretended 
that  at  the  time  of  actually  making  the  assignment  he  was  ad- 
vised of  it,  or  was  in  any  manner  consulted  as  to  either  the 
assignee,  the  terms  and  conditions  of  the  assignment,  or  any- 
thing else;  but  that  the  first  notice  to  him  was  the  information 
that  he  no  longer  had  anything  to  do  with  the  partnership  pro- 
perty or  business. 

Very  different  views  seem  to  have  been  entertained  upon  this 
subject,  and  it  has  become  necessary  to  examine  it  with  care  and 
attention. 

It  will  be  found  that  the  dicta  relied  on  to  sustain  the  powers 
of  one  partner  to  make  such  an  assignment,  have  been  thrown 
out  under  special  circumstances,  and  that  the  reports,  upon  a 
careful  examination,  do  not  sustain  the  exercise  of  the  power  in 
cases  like  the  present.  The  elementary  writers,  Qow  and  Collyer, 
state  the  rule  to  be  that  one  partner  may  bind  the  others  in  all 
matters  within  the  scope  of  the  co-partnership,  and  the  implied 
authority  of  one  partner  to  bind  another  is  generally 
limited  to  such  acts  as  are,  in  their  nature,  essential  *to     ['*'l  85] 
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the  general  objects  of  the  oo-partnership.     Does  this  rule  con- 
template the  authority  here  contended  for  ? 

Is  it  intended  that  when  both  partners  are  on  the  spot,  and 
where  no  difficulty  exists  in  consulting  each  other  as  to  the 
assignee,  and  the  terms  and  conditions  of  the  assignment,  that 
by  the  law  of  partnership  they  are  placed  in  such  a  position  that 
one  partner,  on  repairing  to  the  place  of  business,  may  find  all 
he  possesses,  together  with  the  books  and  accounts  of  the  firm, 
transferred  to  a  third  person,  placed  entirely  beyond  his  reach, 
himself  utterly  excluded,  and  the  business  of  the  firm  ended 
without  his  knowledge  or  assent  ?    This  cannot  be  contemplated. 

Do  the  authorities  cited  sustain  the  position  ?  The  case  which 
has  gone  as  far  as  any  other,  and  much  relied  on  in  the  argu- 
ment, is  the  case  of  Harrison  v.  Sterryj  5  Cranch,  289.  In  that 
case  the  question  did  not  turn  upon  this  point.  But  a  question 
was  raised  upon  the  validity  of  an  assignment  made  by  one 
partner. 

The  court  say  in  deliyering  the  opinion:  '^  The  whole  com- 
mercial business  of  the  company  in  the  United  States  was  neces- 
sarily committed  to  Robert  Bird,  the  only  partner  residing  in 
the  country.  He  had  the  command  of  their  funds  in  America 
and  could  collect  or  transfer  the  debts  due  to  them."  And  it  is 
manifest  from  the  case  that  the  assignment  was  made  of  a  por- 
tion only  of  the  assets  to  obtain  aid  in  carrying  on  the  concern. 
This  case  from  the  entire  showing  manifests  clearly  that  this 
is  an  exception  rather  than  a  rule,  and  that  it  was  made  under 
special  circumstances;  and  such  will  be  found  to  be  the  case  in 
2  CotopeTy  445y  also  much  relied  upon.  Indeed,  I  haye  been 
unable  to  find  any  case  where  the  broad  power  here  asserted 
has  been  sustained.  Chancellor  Walworth,  it  is  said,  has  count- 
enanced this  principle  in  the  case  of  Egbert  v.  Woods,  3  Paige, 
517;  and  it  is  unjustly,  I  think,  said,  tha(  he  virtually  decreed 
both  ways,  and  that  there  is  a  discrepancy  between  the  above 
case  and  that  of  JBdvens  v.  Hussey,  5  Paige,  31. 

In  the  first  case  he  says:    ''  I  do  not  intend  to  express  an 
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^opinion  in  fayor  of  the  validity  of  such  an  assign-  [*186] 
ment  of  the  partnership  effeots  to  a  trustee  by  one 
partner  against  the  known  wishes  of  his  co-partner,  and  in  fraud 
of  his  right,  to  participate  in  the  distribution  of  the  partnership 
funds  among  the  creditors,  or  in  the  decision  of  the  question 
which  of  those  creditors  should  have  a  preference  in  payment 
out  of  the  effects  of  an  insolvent  concern."  Showing  clearly 
that  after  an  examination  of  the  whole  subject  he  did  not  believe 
in  the  validity  of  such  an  assignment.  In  the  case  of  Havens  v, 
Husaey,  he  says:  *'  Upon  the  most  deliberat-e  examination,  he 
was  satisfied  that  the  decision  of  the  vice-chancellor  was  cor- 
rect, that  such  an  assignment  is  both  illegal  and  inequitable,  and 
cannot  be  sustained."  And  further  he  says:  *'It  is  no  part  of 
the  ordinary  business  of  a  co-partnership  to  appoint  a  trustee  of 
all  the  partnership  effects,  for  the  purpose  of  selling  and  dis- 
tributing the  proceeds  among  the  creditors,  in  unequal  propor- 
tions. And  no  such  authority  can  be  implied.  On  the  contrary, 
such  an  exercise  of  power  by  one  of  the  firm  without  the  con- 
sent of  the  other,,  is,  in  most  cases,  a  virtual  dissolution  of  the 
co-partnership,  as  it  renders  it  impossible  for  the  firm  to  con- 
tinue its  business." 

From  a  review  of  all  the  cases,  it  is  clear  that  this  power,  if 
sustained  at  all,  must  be  sustained  upon  the  implied  authority 
for  that  purpose  from  his  co-partner,  resulting  from  the  nature 
of  the  contract  of  co-partnership.  There  is  no  such  implied 
power.  The  authority  impliedly  vested  by  each  partner  in  the 
other  is  for  the  purpose  of  carrying  on  the  concern,  and  not  for 
the  purpose  of  breaking  it  up  and  destroying  it.  One  partner 
does  not,  by  any  implication,  confer  a  power  upon  his  co-part- 
ner of  divesting  him  of  all  interest  in  or  authority 'over  the 
concern.  The  elementary  writers  upon  the  subject  do  not  sus- 
tain this  position.  The  adjudged  cases,  when  carefully  exam- 
ined, do  not  sustain  it;  and  assuredly  it  is  not  sustained  by  the 
reason  of  the  thing  or  the  dictates  of  justice.  Every  consider- 
ation of  public  policy  or  commercial  convenience  is  against  it. 
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The  result  to  which  I  have  arrived  is,  that  a  partner 
[*187]  may  ^transfer  a  portion  of  the  assets  or  obligations 
for  the  purpose  of  paying  or  securing  debts,  or  to  raise 
means  to  carry  on  the  concern;  but  that  the  power  here 
asserted  of  divesting  entirely  one  partner  of  hb  interest, 
appointing  a  trustee  for  both,  and  breaking  up  the  concern,  is 
not  one  of  the  powers  either  contemplated  or  implied  by  the 
contract  of  co-partnership;  and  it  is  best  that  it  should  be  so. 
Else,  who  could  with  safety  enter  into  such  a  connection  ?  On 
the  other  hand,  if  partners  cannot  agree,  and  one  partner  is  vio- 
lating his  duty  or  endangering  the  rights  of  the  other,  the  rem- 
edy is  plain  and  adequate. 

This  assignment  is  partly  for  the  purpose  of  securing  the 
debts  and  liabilities  of  the  firm  to  the  assignee,  as  well  as  for 
the  purpose  of  making  him  a  general  trtfstee  for  the  firm.  It 
was  urged  at  the  hearing  that  if  the  assignment  was  void  in 
other  respects,  it  must  be  carried  into  effect  thus  far.  I  am 
inclined  to  the  opinion  that  effect  may  be  given  to  the  assign- 
ment to  that  extent,  but  it  is  not  now  necessary  to  decide  this 
question. 

From  the  views  I  have  taken  of  this  case,  it  must  result  in 
the  appointment  of  a  receiver,  and  the  application  of  the  assets 
must  be  under  the  direction  of  the  court. 

There  are  other  considerations  which  render  the  appointment 
of  a  receiver  appropriate  in  this  case.  It  is  contemplated  by 
the  assignment  to  secure  the  assignee  from  his  liability  for  the 
payment  of  money  due  upon  a  lease  having  some  twenty-five 
years  to  run,  and  dearly  not  within  the  scope  of  the  partner- 
ship. 

The  amount  of  the  indebtedness  of  the  firm  to  the  assignee 
is  a  disputed  one.  It  will  follow,  then,  that  a  receiver  must  be 
appointed,  and  the  assignee  directed  to  deliver  over  to  such 
receiver  the  partnership  property  and  effects,  and  account  with 
the  receiver  for  whatever  shall  have  oome  to  his  hands  by  vir- 
tue of  such  assignment. 


FIRST  CIRCUIT.  187 


KiBBT  ▼.  IXOEBBOLL. 


The  connsel  for  the  defendants  requested  to  be  further  heard 
upon  the  question  of  the  appointment  of  a  receiver,  which 
request  was  granted. 

*-4.  D.  IVaseTy  for  defendants:  [*188] 

The  court  having  decided  that  the  assignment  ought  to  be 
set  aside,  the  complainant  now  insists  that  the  property 
embraced  in  the  assignment  must  go  into  the  hands  of  a 
receiver.  This  position  is  denied  by  the  assignee,  who  insists 
that  it  necessarily  follows  from  the  decision  which  has  already 
been  made  that  the  trust  shall  remain  with  him  on  whom  the 
assignment  conferred  it.  He  submits  that  he  cannot  be 
deprived  of  it,  unless  the  case  falls  within  some  of  the  excep- 
tions to  be  found  in  adjudged  cases  upon  this  subject.  The 
assignee  contends  that  the  only  legal  operation  and  effect  of 
the  decision  which  has  been  made  must  be  to  render  inoperative 
that  part  of  the  assignment  which  purports  to  create  a  trust 
for  the  benefit  of  those  mentioned  in  the  assignment,  other 
than  the  assignee.  If  the  assignment  is  good  for  any  beneficial 
purpose,  the  assignee  cannot  be  divested  of  the  power  and  rights 
conferred  on  him  by  it,  unless  the  fund  be  in  danger,  or  some 
other  strong  ground  urged  which  would  justify  the  appoint- 
ment of  a  receiver;  and  while  he  acts  as  assignee  he  is  as  much 
under  the  control  and  direction  of  this  court  as  a  receiver  would 
be,  and  bound  to  execute  the  trust,  modified,  limited  and 
qualified,  as  the  court  have  already  decided  it  must  be. 

Under  these  circumstances,  it  is  contended  that  a  receiver 
will  not  be  appointed  unless  the  property  is  shown  to  be  in  dan- 
ger; that  the  trustee  is  irresponsible,  or  where  the  plaintiff's 
right  is  not  shown  to  be  clear;  must  show  some  evil  actually 
existing,  or  danger  to  the  property,  or  a  strong  special  case  of 
fraud :  JSdw,  on  Receivers^  2  Oh,;  WiRis  v.  Corlis,  2  Edw., 
286,  287,  288;  Orphan  Asylum  v.  McCartee^  1  Hopk.,  429; 
Yerplanck  v.  OaineSy  1  Johns.  Ch.,  58;  Hugonin  v.  BaseHey^ 
13  Ves.,  105;  MidcUeton  v.  DodsweUy  Id.,  266;  Lhyd  v.  Paa- 

singham,  16  Ves.,  59. 
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This  assignee  is  subject  to  the  control  and  direction 
[*189]     of  this  *coart  as  mnoh  as  a  receiyer  would  be :    SIkj^/U- 
berry  v.  Arrowsmith^  7  Ves.,  486,  487;  Beau/art  v. 
Berty,  1  P,  Wms.,  702. 

JK  N.  Walker  J  in  reply: 

The  complainant  insists  in  this  cause  that  the  deed  of  assign- 
ment is  void,  ab  initio^  for  the  following  reasons. 

1.  That  one  partner  cannot  assign  the  partnership  goods 
without  the  assent  of  his  co-partner.  This  position  haying,  as 
a  general  rule,  already  been  settled  by  this  court,  it  is  unneces- 
sary to  say  anything  upon  it.  The  case  of  HdvenB  v.  Huuey^ 
5  Paige,  30,  lays  down  the  true  doctrine. 

2.  But  this  case  is  sought  to  be  taken  out  of  the  rule  on  the 
ground  that  the  deed  of  assignment  constituted  Nehemiah 
Ingersoll,  the  brother,  a  trustee  as  respects  all  the  creditors  of 
the  firm  of  Ingersoll  &  Earby  but  himself,  and  that  he  acquired 
an  individual  right  to  the  goods  assigned,  they  having  been 
assigned  to  him  to  secure  the  amount  due  him  from  the  firm, 
and  his  liability  for  them  as  an  indorser. 

The  decision  that  one  partner  cannot  assign  the  partnership 
effects,  seems  to  settle  this  question.  The  doctrine  contended 
for  by  the  counsel  opposed  is  that  the  deed  may  be  good  in 
part  and  bad  in  part.  This  doctrine  does  not  apply  in  this 
case.  It  is  only  applicable  where  there  are  different  clauses  or 
covenants  in  a  deed  which  do  not  depend  upon  each  other. 
But  where  the  deed  is  entire,  and  the  several  clauses  depend 
upon  each  other,  then  the  distinction  ceases,  and  it  must  either 
be  good  for  the  whole  or  bad  for  the  whole:  1  Shq>,  Touch- 
stone^  70,  11. 

It  is  a  necessary  requisite  that  the  person  making  the  deed 
be  able  to  contract.  This  is  not  the  case  here:  Havens  9. 
Husaey,  5  Paige,  30;  1  S/iep.  Touchstone^  54. 

It  is  a  well  established  rule  in  courts  of  equity,  that  inter- 
ests of  third   persons  gained  by  fraud,  imposition,  or  even 

168 


FIRST  CIRCUIT.     *  189 


KiBBT  ▼.  IvanvoLU 


nndae  influence  oyer  others,  cannot  be  held  by  them.    The 
interest  of  the  assignee  here,  if  he  has  any,  has  been  gained  by 
the  fraud  of  Justus  Ingersoll:     Bugonin  v.  BaseUy^  14  Yes., 
278,  289;  Bridgeman  v.  Green^  Wilmot,  64;  Hildreth 
V* Sands,  2  Johns.  Ch.,  36, 42 ;  SAep.  T(mchstone,  66, 67.     [*1 90] 

In  cases  of  alleged  fraud,  the  answer  of  the  party 
is  not  to  be  relied  upon  as  to  any  advances,  but  positive  proof 
is  required:    S  P.  Wms.,  228;  2  Ves.,  616. 

In  the  case  of  Sands  et  al.  v.  Codtoise  et  a/.,  4  Johns.,  536,  the 
court  said  that  no  right  can  be  deduced  from  an  act  founded 
in  actual  fraud.  The  cases  in  which  a  deed  is  set  aside  on 
terms  are  not  at  all  analogous  to  this. 

The  Chaxgicllob: 

Upon  a  former  occasion,  it  was  held  that  the  assignment  in 
question  could  not  be  sustained,  so  far  as  it  purported  to  be  a 
general  one,  to  a  trustee  for  the  payment  of  his  own  debt,  in 
the  first  instance,  and  also  as  a  general  trustee  for  all  the  cred- 
itors. It  was  then  said  that  it  would  follow  that  a  receiver 
must  be  appointed. 

The  reasons  that  induced  the  court  to  come  to  that  conclu- 
sion were  then  stated.  A  further  reason  is  urged,  that  it 
appeared  by  the  answer  that  a  considerable  portion  of  the  prop- 
erty of  the  concern  had  been  sold  before  filing  the  answer,  not- 
withstanding the  injunction. 

On  that  occasion  the  court  remarked  that  it  was  not  contem- 
plated to  decide  the  question  whether  the  assignment  could  be 
sustained,  so  far  as  it  purported  to  constitute  a  security  to  the 
assignee,  he  being  a  creditor;  but  it  was  said  that  the  court  was 
inclined  to  the  opinion  that  it  could  be  so  far  sustained,  on  the 
authority  of  the  case  in  10  Peters,  S6S.  The  counsel  for  defend- 
ants requested  to  be  further  heard  on  the  question  of  the 
appointment  of  a  receiver,  and  it  has  also  been  urged  that  &. 
decision  upon  the  validity  of  the  assignment  should  be  now 
entered;  so  that,  if  the  defendants  desire  to  enter  an  appeal,  it 
may  be  done,  and  a  decision  had  in  the  appellate  court.    This 
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.  is  certainly  proper  and  desirable.  In  a  question  of  this  impor- 
tance,  both  in  regard  to  principle  and  amount,  every  proper 
facility  for  an  appeal  should  be  afforded.  This  has  compelled 
the  court  to  examine  this  question,  which,  as  it  was  not  con* 
templated  then  to  dispose  of  it,  had  not  before  been  done.  In 
the  case  of  United  States  9.  Bradleyy  10  Peters,  363, 
[*191]  which  *was  a  case  arising  on  a  paymaster's  bond,  it 
was  held,  when  the  covenants  and  conditions  are  sev- 
erable, that  bonds  and  other  deeds  may  be  good  in  part,  and 
.void  as  to  the  residue.  In  Syelop  v.  Clarke^  14  Johns.  Bep., 
464,  Yan  Ness,  in  giving  the  opinion  of  the  court,  says:  ^The 
better  opinion  seems  to  be  that,  even  at  common  law,  a  deed, 
fraudulent  in  part,  is  altogether  void."  This  view  seems  to 
have  been  sustained  and  carried  out  in  the  subsequent  decisions 
in  New  York. 

By  the  term  fraud,  it  should  be  remembered  that  the  legal 
intent  and  effect  of  the  acts  complained  of  is  meant  The  law 
has  a  standard  for  measuring  the  intent  of  parties,  and  declares 
an  illegal  act,  predjucial  to  the  rights  of  others,  a  fraud  upon 
such  rights,  although  the  parties  deny  all  intention  of  commit- 
ting a  fraud:     11  Wend.,  224. 

The  principle  upon  which  assignments  of  this  kind  have 
been  declared  void  is,  that  one  partner  has  no  authority  to 
make  a  general  assignment  of  the  partnership  effects,  in  fraud 
of  the  rights  of  his  co-partner  to  participate  in  the  distribution 
of  the  partnership  effects  among  the  creditors:  Havene  v.  J3tM- 
aeyy  5  Paige,  31. 

The  implied  authority  of  one  co-partner  is  that  he  may  per- 
form any  act  within  the  scope  of  the  co-partnership  which  may 
be  necessary  to  carry  on  the  concern.  Under  this  implied 
power  it  has  been  held  that  one  partner  may  assign  such  por- 
tion of  the  partnership  effects  as  may  be  necessary  in  payment 
of  a  debt,  or  to  secure  a  creditor.  But  this  is  a  general  assign- 
ment, and,  if  sustained  at  all,  breaks  up  and  puts  an  end  to  the 
co-partnership.  If  sustained,  and  the  assignee  is  authorized  to 
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go  on  and  close  up  tho  affaira  of  the  oonoem,  does  it  not  neoes- 
sarily  lead  to  all  the  conseqnenoes  intended  to  be  guarded 
against  in  the  deoison  in  the  ease  of  JETavena  v.  JSussey  f  One 
partner,  by  selecting  a  creditor,  large  or  small,  as  the  assignee, 
may  effectually  put  the  other  partner  out  of  the  possession  of 
his  property,  and  end  the  business  without  the  knowledge  or 
assent  of  his  co-partner.  He  is  deprived  of  the  right  to  which 
the  decision  in  5  Paige^  31^  declares  he  is  entitled. 

The  preferred  creditor  has  been  selected  without  his 
knowledge  *or  consent;  and  a  party,  who  has  been  [*192] 
illegally  placed  in  possession  of  the  entire  partnership 
effects,  if  the  views  urged  by  the  counsel  of  the  defendants  are 
sustained,  is  entitled  to  the  custody,  and  has  the  right  to  settle 
and  wind  up  the  concern.  One  good  trust  could  always  be 
inserted,  and  thus  the  partner  would  do  indirectly  what  could 
not  directly  be  done.  Whatever  view  may  be  taken  of  the 
question,  as  to  whether  this  assignment  may  be  void  in  part 
only,  or  in  toto^  it  seems  to  me  inevitable  that,  as  the  case  now 
stands,  a  receiver  should  be  appointed.  But,  as  it  is  urged 
that  a  decision  be  now  entered  upon  the  validity  of  the  assign- 
ment, and  it  seems  but  just  and  proper  that  it  should  be  done,  I 
shall  do  so  according  to  the  best  reflection*  I  have  been  able  to 
give  it. 

A  distinction  seems  to  have  been  taken,  in  some  of  the  cases, 
between  instruments  void  by  statute  and  at  common  law. 

In  the  case  in  Peters,  cited  in  support  of  this  assignment,  it 
is  said,  quoting  the  opinion  of  Chief  Justice  Gibbs,  that  if  an 
act  be  prohibited,  the  construction  to  be  put  upon  a  deed  con- 
veying property  illegally  is  that  the  clause  which  so  conveys  it 
is  void,  equally  whether  it  be  by  statute  or  at  common  law. 
This  is,  undoubtedly,  the  true  rule,  and  there  is  no  reason  for 
any  distinction,  except  where  the  statute  goes  further,  and 
declares  the  whole  instrument  void.  The  cases  where  instru- 
ments have  been  declared  good  in  part,  and  bad  as  to  the  resi- 
due, seem  to  have  been  bonds  which  were  variant  from  the 
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Statute,  or  deeds  which  purport  to  convey  lands,  some  portion 
of  which  the  party  could  not  lawfully  convey.  In  the  one  case 
the  bond  may  be  valid  in  part  only.  The  rights  of  no  one  are 
interfered  with.  Bffect  is  given  to  the  bond  so  far  as  it  is  in 
conformity  with  the  statute.  If  it  contains  other  conditions 
or  requirements  they  are  declared  void. 

So  with  deeds.  The  grantor  may  have  title  to  nine  hundred 
out  of  a  thousand  acres  of  land,  and  may  have  no  right  to  con- 
vey  the  residua  Still,  it  would  be  unjust  to  deprive  the  grantee 
of  that  to  which  the  grantor  had  a  title,  and  by  giving  it  effect 
pro  tantOy  the  rights  of  no  one  are  violated. 

Is  it  so  here  ?    The  partner  has  been  deprived  of  all 
control  *over  or  voice  in  the  disposition  of  the  effects     [*193] 
of  the  co-partnership,  without  his  consent. 

Shall  effect  be  given  to  this  proceeding  ?  Can  the  court  say, 
where  the  whole  effects  are  mingled  together,  that  it  shall  take 
effect  as  to  certain  portions  of  the  property,  and  be  void  as  to 
the  residue  ?  One  good  trust  is  inserted,  but  that  cannot  make 
an  illegal  instrument  a  valid  one.  The  legal  and  illegal  are  so 
mixed  and  commingled  that,  if  assignments  of  this  character 
are  sustained  to  the  extent  asked,  they  may  as  well  be  sustained 
in  toto. 

A  grantee  who  voluntarily  becomes  a  party  to  a  deed  which 
is  fraudulent  in  part  forfeits  his  right  to  claim  a  benefit  from 
another  part  that  would  otherwise  have  been  good:  I4,  John- 
son^8  ReportSj  ^65,  Here  the  assignee  takes  a  general  assign- 
ment from  a  party  not  authorized  to  make  such  an  instrument, 
and  I  think  it  cannot  be  sustained. 

The  order  is  that  the  assignment  be  set  aside  and  declared 
void,  and  that  it  be  referred  to  a  master  to  appoint  a  receiver; 
and  that  said  Nehemiah  IngersoU  deliver  over  to,  and  account 
with  said  receiver,  for  whatever  shall  have  come  to  his  hands 
by  virtue  of  said  assignment,  (a) 

(a)  This  case  was  appealed  to  the  sapreme  court,  and  the  decree  of  the  chancel- 
lor approved  In  an  elaborate  opinion  by  Mr.  Justice  Fetch.    See  1  Doug.  MicK,^  477. 
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Fay  V.  The  Erie  and  Ealamasoo  Bailroad  Bank. 

biBolvent  banka,  dismissal  of  suit  against.  Where  an  individual  creditor  had  filed 
hie  bill  against  a  moneyed  corporation,  obtained  an  Injunction  and  the  appoint- 
ment of  a  receiver,  and  the  receiver  had  taken  upon  himself  the  trust,  and  other 
creditors  had  filed  their  claims,  it  was  held  that  the  creditor  who  had  filed  his 
bUl,  obtained  the  Injunction,  and  the  appointment  of  a  receiver,  was  not  entitled, 
as  a  matter  of  right  (upon  being  paid  his  demand),  to  dissolve  the  injunction, 
dismiss  his  bill,  and  discharKC  the  receiver. 

There  is  no  doubt  that  this  court  has  the  power,  in  such  case,  to  dissolve  the  injunc- 
tion, discharge  the  receiver,  and  permit  the  party  to  dismiss  his  bill,  when  it  is 
satisfied  that  the  interest  of  all  concerned  will  be  best  subserved  by  permitting 
the  corporation  to  manage  its  own  coocems. 

Dissolution  of  failing  corporations.  The  primary  object  of  proceeding  in  chancery 
against  failing  corporations  is  not  for  the  purpose  of  dissolving  the  corporation, 
but  to  protect  the  assets  for  the  benefit  of  creditors.  The  power  to  decree  a  dis- 
solution of  the  corporation  is  merely  incidentaL 

Discharging  receiver.  It  is  the  duty  of  the  court  to  look  into  the  condition  of  the 
corporation  before  it  will  disdiarge  the  receiver,  and  make  such  order,  either 
absolute  or  conditional,  as  the  case  may  require. 

This  was  an  application,  on  the  part  of  the  complainant,  to 
dissolve  the  injunction  granted  in  this  case,  to  dismiss  the  bill, 
and  discharge  the  receiver.  A  sufficient  statement  of  the  facts 
in  the  case  will  be  found  in  the  opinion  of  the  chancellor. 

Ooodwin  and  Morej/y  in  support  of  the  motion. 
Oeorge  Miles^  contra. 

The  Chakcellob: 

This  application  is  founded  upon  an  acknowledgment  of  pay- 
ment by  the  creditor,  and  is  a  motion  on  his  part  to  dissolve  his 
own  injunction  and  discharge  the  receiver.  No  provision  is 
made  for  the  payment  of  the  expenses  incurred  by  the  receiver, 
or  to  indemnify  him  against  liabilities. 

It  is  insisted  that  this  application  must  be  granted  as  a  mat- 
ter of  right,  and  that  the  complainant  and  defendant  having 
adjusted  the  debt  claimed  by  the  complainant,  no  other  persons 
have  any  interest  in  the  matter,  or  any  right  to  interpose  any 
objections  to  the  order  asked. 

If  no   rights,  on  the  part  of  other  creditors,  have  been 
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[*195]  acquired  *ander  this  proceeding,  and  the  receiver  has 
incurred  no  liabilities  to  other  creditors,  this  view  is 
undoubtedly  correct.  To  ascertain  this,  it  becomes  necessary  to 
resort  to  the  statutory  enactments  upon  which  these  proceedings 
are  based. 

The  act  of  June  21st,  1887  {Session  Lcum  of  18S7^  page  SOT), 
which  is  the  first  act  bearing  upon  the  subject,  provides  that 
proceedings  may  be  commenced  by  the  attorney-general,  or  by 
any  creditor,  and  makes  no  distinction  in  the  mode  of  proceed- 
ing, whether  the  suit  shall  have  been  instituted  by  either  the 
one  or  the  other. 

Section  five  of  the  same  act  provides  that  the  receiver,  upon 
his  appointment,  shall  be  vested,  (u  trustee,  with  all  the  estate, 
real  and  personal,  liabilities  and  securities,  of  such  corporation. 

The  act  of  April  15,  1839  (Session  Laws,  page  94),  further 
prescribes  and  defines  the  duties  and  liabilities  of  receiver.  See 
sections  11  and  17. 

This  renders  it  necessary  to  examine  the  statute  prescribing 
the  powers,  duties  and  obligations  of  assignees:  Henised 
Statutes,  page  606, 

The  first  section  provides  that  all  assignees  are  declared  to  be 
trustees  of  the  estate  of  the  debtor,  in  relation  to  whose  property 
they  shall  be  appointed,  for  the  benefit  of  his  creditors. 

After  this  reference  to  the  various  provisions  of  the  statute, 
the  question  recurs,  may  an  individual  creditor,  after  having 
commenced  proceedings  under  the  statutes  before  referred  to, 
and  pursues  his  remedy  until  a  receiver  has  been  appointed,  and 
taken  upon  himself  the  trust,  and  until  other  creditors  have  filed 
their  claims,  and  still,  at  this  late  stage  of  the  proceedings,  upon 
being  paid  his  particular  demand,  as  a  matter  of  right,  dissolve 
the  injunction,  dismiss  his  bill,  and  discharge  the  receiver,  with- 
out any  right  or  duty,  on  the  part  of  ,the  court,  to  protect  the 
rights  of  the  other  creditors,  who  may  have  filed  their  claims 
with  him,  or  to  protect  and  save  harmless  the  receiver,  who  has 
acted  under  its  authority  ?    I  think  not. 
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*The  statutes  bearing  npon  the  question,  it  is  true,  [*196] 
are  not  very  explicit  or  satisfactory.  But,  from  the 
examinations  I  have  been  enabled  to  give  them,  I  cannot  resist 
the  conclusion  that,  from  a  fair  construction  of  their  provisions, 
their  object  and  intent  is  not  solely  to  afford  a  remedy  to  the 
individual  creditor  to  collect  his  demand,  but  that  they  contem- 
plate, also,  the  security  of  such  other  creditors  as  may  file  their 
demands  with  the  receiver,  and  thus,  so  far,  become  parties  to 
the  proceedings. 

This  view  necessarily  involves  another  question :    Is  it  impera- 
tive upon  the  court,  after  the  appointment  of  a  receiver,  to  hold 
jurisdiction  of  the  case,  and  require  the  receiver  to  pursue  his 
duties,  until  the  concern  is  wound  up  and  dissolved,  although 
the  party  complainant  in  the  suit  is  satisfied,  and  declines  further 
to  prosecute,  and  when  the  proper  prosecuting  officer  on  the 
part  of  the  state  is  satisfied  that  the  application  of  this  severe 
remedy  is  unnecessary;  and  if,  further,  the  court  is  satisfied  that 
the  interests  of  all  concerned  will  be  best  subserved  by  permit- 
ting the  corporation  to  manage  its  concerns,  and  that  it  may  be 
safely  done  ?    The  court  entertains  no  doubt  that  it  is  vested 
with  this  power.  The  primary  object  of  proceedings  in  chancery, 
against  a  failing  corporation,  is  not  a  dissolution  of  its  charter, 
for  a  violation,  but  to  protect  the  assets  for  the  benefit  of  the 
creditors.     This  power  is  merely  incidental.     This  court  having 
jurisdiction  of  the  cause  for  other  purposes,  the  legislature  has 
also  conferred  the  power  to  decree  a  dissolution  of  the  charter. 

But  this  is  the  proper  duty  of  the  court  of  law,  and  for  this 
purpose  proceedings  may  be  instituted  at  any  time  in  the  com- 
mon law  courts,  for  any  violation  of  the  provisions  of  its  charter, 
by  a  corporation. 

The  conclusion,  then,  to  which  I  arrive  in  this  case  is  that  it 
is  the  duty  of  the  court  to  look  into  the  condition  and  circum- 
stances of  this  corporation,  and  to  make  such  .order,  either  abso- 
lute or  conditional,  as  the  case  may  require,  upon  such  showing 
made  by  the  parties  who  press  this  motion. 
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and  others. 

Motion  to  di$aolve  injunction.  On  a  motion  to  dissolve  an  injunctloii  before  answer, 
an  afflUavit  in  admissible  which  goea  to  sho\r  that  the  injmictlon  waa  irregularly 
issued,  or  that  the  officer  allowing  the  injunction  was  misled  and  induced  to 
grant  the  Injunction  contrary  to  law. 

h^TtctionbiU:  Averments,  Where  the  blU  seeks  a  discorery  in  aid  of  proceedings 
at  law,  the  rule  is  that  the  complainant  must  chaiige  in  his  bill  that  the  facts  are 
known  to  the  defendant,  and  ought  to  be  disclosed  by  him,  and  that  the  com- 
plainant is  unable  to  prove  them  by  other  testimony ;  and  it  must  be  afflrma- 
tively  stated  in  the  bill  that  the  ftMsts  sought  to  be  discovered  are  material  for 
such  purpose. 

When  an  injunction  is  asked  to  stay  proceedings  at  law,  it  is  incumbent  upon  the 
complainant  lo  show  in  his  bill  the  state  of  the  pleadings,  and  the  court  in  which 
the  suit  is  pending,  in  order  to  enable  the  officer  to  whom  the  application  is  made 
for  the  allowance  of  the  injunction  to  Judge  of  the  propriety  of  its  allowance, 
and  to  prescribe  the  terms  on  which  the  same  shall  be  allowed. 

injunetion  bond.  Where  che  statute  requires  that,  before  an  injunction  shall  be 
issued  to  stay  proceedings  which  are  at  issue  at  law,  a  bond  shall  be  ffied  by  the 
oomplainanti  the  court  cannot  dispense  with  the  filing. 

Injunction :  Comity.  Courts  of  chancery  will  not  sustain  an  injunction  bOI  to 
restrain  a  suit  or  proceeding  previously  commenced  in  a  court  of  a  sister  state 
cur  tn  any  of  the  federal  courts. 

The  bill  in  this  case  was  filed  to  rescind  a  contract  on  the 
ground  of  false  and  fraudulent  representations^  and  for  re-pay- 
ment of  money  paid,  etc.,  and  states,  among  other  things, 
that  complainant  purchased  of  Nehemiah  O.  Sargeant  (since 
deceased),  July  28,  1836,  certain  property  in  the  village  of 
Kent,  state  of  Michigan,  for  which  he  agreed  to  pay  the  sum  of 
$83,000  ;  that  said  sum  of  $83,000  was  paid  and  received  as 
follows  :  For  $5,000  a  draft  or  check  at  sight  on  the  Bank  of 
Michigan,  in  the  city  of  Detroit,  was  given  to  said  Sargeant, 
which  was  paid  to  him  on  presentation  ;  a  draft  or  check  for 
$18,000,  payable  to  the  order  of  said  Sargeant  ninety  days  after 
August  1, 1836,  at  the  Phoenix  Bank,  in  the  city  of  New  York; 
and  for  the  remaining  $60,000  complainant  executed  to  said 
Sargeant  a  bond  in  the  penalty  of  $120,000,  conditioned  to  pay 
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the  said  sum  of  $60,000  in  twelve  annual  installments  of  $5,000 
each. 

The  bill  farther  sets  forth  that  there  had  been  paid  upon  said 
purchase  by  complainant  the  sum  due  at  the  times  fol- 
lowing, *to  wit :  in  the  month  of  December,  1836,  [*198] 
the  draft  on  the  Bank  of  Michigan  of  $5,000;  in  the 
month  of  February  following,  the  sum  of  $5,216  on  the  bond; 
December  28,  1836,  the  sum  of  $4,942.44  was  paid  on  the  check 
or  draft  for  $18,000.  That  at  the  time  of  the  payments  afore- 
said, complainant  had  not  discovered  the  falsity  of  many  of 
the  material  parts  of  the  representations  of  said  Sargeant,  and 
was  ignorant  of  the  damage  which  he  had  sustained  by  and 
through  the  fraud  and  deceit  of  said  Sargeant.  States  and 
charges  that  said  check  or  draft  of  $18,000  was,  immediately 
on  receiving  the  same  by  said  Sargeant  from  complainant^ 
indorsed  by  said  Sargeant  to  John  A.  Welles,  cashier  and 
director  of  the  Fanners'  and  Mechanics'  Bank  of  Michigan,  and 
that  said  Welles  received  the  same.  Charges  that  said  Sar- 
geant was  largely  indebted  to  the  said  Farmers'  and  Mechanics' 
Bank.  States  that  said  bank,  or  the  officers  thereof,  received 
said  check  at  first  for  collection,  and  that  they  had  no  interest 
in  or  title  to  said  check  or  draft  before  its  maturity.  States 
that  a  suit  was  commenced  on  the  check  or  draft  after  the  same 
became  due  in  1888,  by  said  Sargeant  against  complainant^  in 
the  supreme  court  in  the  state  of  New  York;  that  before  the 
trial  said  Sargeant  died,  and  the  suit  abated.  States  **  that 
since  the  death  of  said  Sargeant  said  Farmers'  and  Mechanics' 
Bank  claim  to  be  the  owners  and  holders  of  said  check  or  draft, 
and  have  commenced  and  threaten  to  prosecute  a  suit  thereon 
for  their  own  benefit  against  complainant."  Charges  that  said 
Farmers'  and  Mechanics'  Bank  did  not  become  the  holders  and 
owners  of  said  check  or  draft  for  $18,000  before  its  maturity 
for  a  valuable  consideration,  and  without  notice  of  the  equities 
subsisting  between  said  Sargeant  and  complainant.  States 
« that  the  facts  of  the  case,  so  far  as  the  claims  of  the  Farm- 
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era'  and  Mechanics'  Bank  are  involvedi  lie  especially  in  the 
knowledge  of  the  said  John  A.  Welles,  the  cashier  thereof ;" 
^'that  a  discovery  from  said  John  A.  Welles  of  the  yarions 
matters  charged  is  necessary  for  the  enforcement  and  support 
of  the  complainant's  jast  rights  in  the  premises/' etc.    Prays 

an  injunction  to  restrain  the  collection  of  the  note. 
[•199]         ♦An  injunction  was  allowed  by  Hon,  C.  W.  Whip- 
ple, one  of  the  associate  justices  of  the  supreme  court. 
A  motion  was  made  to  dissolve  the  injunction  upon  the  fol- 
lowing affidavit : 

SkUe  of  Michigan^  Wayne  County ^  as  : 

John  A.  Welles,  of  the  city  of  Detroit^  in  the  county  and 
state  aforesaid,  one  of  the  defendants  in  the  above  entitled 
cause,  being  duly  sworn  according  to  law,  deposeth  and  saith, 
that  from  reading  the  bill  of  complaint  filed  in  this  cause,  he 
has  ascertained  that  the  president,  directors  and  company  of 
the  Farmers'  and  Mechanics'  Bank  of  Michigan  and  this  depo- 
nent are  made  parties  defendants  to  the  said  complainant's  bill 
of  complaint,  by  reason  or  on  account  of  a  certain  draft,  bill 
of  exchange  or  check  drawn  by  the  said  complainant  on  the 
Phcdnix  Bank,  in  the  city  of  New  York,  for  the  sum  of  $18,000, 
which  said  check  or  draft  was  payable  to  the  order  of  Nehe- 
miah  O.  Sargeant,  ninety  days  after  the  first  day  of  August, 
in  the  year  eighteen  hundred  and  thirty-six,  and  this  deponent 
further  saith,  that  the  said  check  was  discounted  by  the  said 
Farmers'  and  Mechanics'  Bank,  while  this  deponent  was  present 
and  acting  as  their  cashier ;  that  the  amount  thereof,  less  the 
discount  for  the  time  the  said  draft  or  check  had  to  run  before 
maturity,  was  paid  to  Nehemiah  O.  Sargeant  at  the  time  when 
the  same  was  discounted. 

And  this  deponent  further  saith,  that  the  said  check  or  draft 
was  not  paid  at  maturity,  but  the  same  was  returned  to  said 
Farmers'  and  Mechanics*  Bank  dishonored;  that  a  suit  has  been 
commenced  in  the  supreme  court  of  the  state  of  New  York  by 
the  said  bank,  against  the  said  Charles  H.  Carroll,  the  com- 
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plainant  in  this  salt,  for  the  amount  dae  or  unpaid  on  the  said 
draft  or  check;  that  the  said  suit  was  put  at  issue  previous  to 
the  first  day  of  November^  eighteen  hundred  and  thirty-nine; 
that  said  suit^  so  pending  in  said  supreme  court  of  the  state  of 
New  York,  was  noticed  for  trial  on  or  about  the  eleventh  day 
of  November,  eighteen  hundred  and  thirty-nine;  that  pre- 
vious to  said  last  mentioned  day  the  defendant  in  said 
*8uit  at  law  (the  complainant  in  this  cause)  filed  his  [*200] 
bill  of  complaint  in  the  court  of  chancery  in  and  for 
the  said  state  of  New  York,  against  the  said  bank,  plaintiff  in 
the  said  suit  at  law,  and  Randall  S.  Rice,  administrator  of  the 
estate  of  Nehemiah  O.  Sargeant,  deceased,  and  obtained  from 
said  court  of  chancery  in  said  state  an  injunction  restraining 
the  proceedings  of  said  bank  in  the  said  suit,  on  the  draft  or 
check  aforesaid,  as  well  as  the  said  Rice,  administrator  of  said 
Sargeant 

And  this  deponent  further  saith,  that  he  examined  and  read 
the  said  complainant's  bill  of  complaint  so  filed  in  the  court  of 
chancery  for  the  state  of  New  York,  and  so  far  as  the  said  bill 
related  to  the  said  Farmers'  and  Mechanics'  bank  it  was  for  the 
prevention  of  the  said  bank  from  the  collecting  the  said  check, 
and  the  same  allegations  in  substance  were  made  against  the 
said  bank  in  said  bill  as  are  made  in  the  bill  of  complaint  in 
this  cause  against  this  deponent  and  the  said  bank;  that  upon 
the  said  injunction  so  granted  in  the  state  of  New  York  being 
served  upon  the  attorney  of  the  said  bank,  the  said  suit  pending 
in  said  supreme  court  was  continued;  that  immediately  there- 
after, or  as  soon  as  the  said  bank  could  do  so,  a  full  answer  to 
the  allegations  in  the  bill  of  complaint  filed  in  said  court  of 
chancery  was  prepared  and  verified  by  the  affidavit  of  this 
deponent;  that  upon  filing  the  answer  of  said  bank,  a  motion 
was  made  before  the  Honorable  Reuben  H.  Walworth,  chan- 
cellor of  the  state  of  New  York,  for  the  dissolution  of  the 
injunction  previously  granted  in  said  state. 

And  this  deponent  further  saith,  the  the  motion  to  dissolve 
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the  said  injanotion  oame  on  to  be  heard  before  the  ohanoellor 
of  said  state  on  the  twenty-third  day  of  April,  now  last  past, 
whereupon  an  order  was  duly  made,  dissolving  said  injunction, 
as  will  more  fully  appear  by  reference  to  a  copy  of  said  order 
hereunto  annexed. 

And  this  deponeut  further  saith,  the  said  suit  is  still  pending 
in  the  supreme  court  of  the  state  of  New  York,  on  said  check; 
that  the  defense  set  up  by  the  defendant  in  said  suit  (the  com- 
plainant in  this  cause)  is,  that  the  check  or  draft  was  purchased 
by  the  said  bank  after  it  became  due,  or  that  it  was 
[*201]  taken  *in  payment  of  some  previous  indebtedness  of 
said  Nehemiah  O.  Sargeant  to  the  said  bank;  all  of 
which  allegations  and  pretenci^s  were  fully  and  explicitly  denied 
in  the  answer  of  said  bank  to  the  bill  of  complaint,  filed  in  the 
court  of  chancery  for  said  state  of  New  York. 

And  this  deponent  further  saith,  that  he  has  visited  the  state 
of  New  York  once  as  a  witness  in  said  cause,  pending  in  said 
supreme  court,  and  the  trial  was  prevented  by  said  injunction; 
that  he  has  recently  received  notice  that  the  said  cause  is 
noticed  for  trial  on  the  first  Monday  of  June  next,  and  the 
attendance  of  this  deponent  is  requested  as  a  witness;  and  this 
deponent  saith  he  is  fully  and  particularly  acquainted  with  all 
the  facts  relative  to  the  purchasing  or  discounting  said  draft  or 
check  by  said  bank. 

And  this  deponent  further  saith,  that  he  has  good  reason  to 
believe,  and  does  believe,  that  unless  the  said  bank  is  permitted 
to  proceed  in  said  suit  at  law  in  the  state  of  New  York,  at  the 
next  term  of  said  court,  or  unless  the  said  complainant  be  com- 
pelled to  give  security  in  this  court,  the  said  bank  will  suffer 
irreparable  injury. 

And  this  deponent  further  saith,  that  it  will  be  impossible  to 
procure  from  New  York  such  papers  or  copies  of  them,  as  have 
been  necessarily  forwarded  there  to  defend  said  suits,  as  will  be 
required  to  make  a  full  and  complete  answer  to  this  bill  of  com- 
plaint, in  time  to  move  for  the  dissolution  of  the  injunction  in 
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this  cause,  before  the  day  on  which  the  said  cause  now  pending 

in  said  supreme  court  is  noticed  for  trial.     And  further  this 

deponent  saith  not. 

John  A.  Wxllbb. 

Sworn  to  and  subscribed  before  me, ) 
this  Uth  May,  A.  D.  1840.         f 

Hbnbt  H.  Bbowh, 

Notary  PtOUe,  W.  O.,  JtfibA. 

A  copy  of  the  order  of  the  court  of  chancery  of  the  state  of 
New  York,  dissolving  the  injunction  issued  upon  the 
bill  *filed  in  that  state  by  the  complainant^  is  attached     [*202] 
to  the  affidavit. 

JET.  y.  Wailhery  in  support  of  the  motion: 

1.  Where  an  injunction  is  granted  to  stay  proceedings  at 
law,  it  is  proper  to  make  a  motion,  based  on  an  affidavit,  to 
dissolve  or  alter  the  terms  of  it:  1  NewlancPs  Prac.^  1^26;  2 
Madd.  Ftac.,  2H;  6  Veaey,  109,  110;  £  Chan.  Cos.,  £0S;  2 
Johns.  Ch.,  IJfi. 

2.  There  is  no  doubt  but  the  court  has  the  power  to  grant  an 
injunction  against  a  perspn's  proceeding  in  a  foreign  court:  k 
Bridg.  Digest,  S23;  Eden  an  Inj.,  lU;  5  Vesey,  21, 71;  6  Madd. 
JRep.,  297,  $09;  6  Madd.  Hq}.,  16;  4  BHdg.  Dig.,  SJfi.  But 
the  court  will  not,  as  a  matter  of  policy  and  courtesy,  restrain 
the  proceeding  commenced  in  a  sister  state:  2  Paige,  JfiS,  Jfi4; 
4  Oranch  K,  179;  7  Cranch  B,,  278;  2  Story*a  JEq.,  186. 

3.  The  bill  in  this  case  is  defective.  The  statute  provides 
that  a  bond  shall  be  given  under  certain  circumstances,  and 
money  paid  into  court  under  others.  The  bill  should  state, 
then,  what  is  the  situation  of  the  suit  at  law,  so  as  to  enable 
the  chancellor  or  judge  to  determine  what  order  to  make:  B.  8., 
S7Jt,  S76. 

The  general  rale  is,  that  if  a  declaration  has  been  filed,  the 
plaintiff  at  law  will  be  permitted  to  proceed  to  execution. 
Hence  the  necessity  of  stating  the  precise  situation  of  the  suit: 
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10  Vesey,  460;  18  Vesey,  ^88;  1  New.  Chan.,  216;  2  Madd. 
Brae.,  220;  $  Paige,  33. 

The  bill  has  not  the  reqaisites  of  a  bill  of  dbcovery,  there 
being  no  averments  that  the  answer  is  wanted  as  evidence  in 
another  court;  which  is  necessary:  Story's  Eq.  PL,  422;  MUr 
forcP$  PI.,  186;  2  Story's  Eq,,  710;  2  Johns.  Ch.,  547,  648; 
Cooper's  JEq.  PI,  191;  2  Ves.,  4^1. 

4.  Bat,  conceding  the  point  that  the  bill  is  perfect  and  suffi- 
cient, the  injunction  was  improperly  issued  until  a  bond  was 
given,  in  accordance  with  the  statute:  2  H.  S.,  If.  Tl,  188; 
H.  S.,  Mich.,  374^  It  will  be  observed  that  the  two  statutes  are 
alike:    2  Paige,  396;  3  Paige,  33;  1  Hoffm.  Chan.  Ptae.,  86. 

[*203]    *T.  jRomeyn,  contra: 

1.  The  affidavit  of  John  A.  Welles  is  inadmissible  on  this 
motion.  There  are  but  two  ways  of  dissolving  an  injunction: 
upon  answer,  or  on  the  bill:  2  Johns.  Ch.,  202;  1  Soffnum's 
Chan.  iV.,  361;  1  Edw.,  24;  Eden  on  It^.,  66. 

2.  The  affidavit,  if  received,  is  insufficient:  6  Paige,  109; 
1  Paige,  4^. 

3.  The  affidavit  of  the  defendant's  counsel  is  a  sufficient 
answer  to  the  equity  of  the  motion. 

4.  The  complainant  should  have  reasonable  time  to  file  the 
bond.  The  court  can  exercise  a  discretion  in  this  matter  :  1 
Paige,  4^7;  2  Johns.  Ch,  202,  203,  227. 

Thb  Chanobllob: 

A  preliminary  question  is  made  as  to  the  reception  of  the 
affidavit  of  John  A.  Welles.  So  far  as  the  affidavit  shows  that 
the  injunction  was  irregularly  issued,  or  that  the  officer  allow- 
ing the  injunction  has  been  misled,  and  induced  to  grant  an 
injunction  contrary  to  law,  the  affidavit  is  admissible. 

2.  As  to  want  of  equity  in  the  bill.  The  bill  alleges  that  an 
answer  from  said  John  A.  Welles  is  necessary  for  the  enforce- 
ment  and  support  of  the  complainant's  rights  in  the  premises. 

188 


FIRST  CIRCUIT.  203 


Oabeoll  t.  Tkb  Fabmkbs*  and  Mbohawiob*  Baxk. 


The  rale  is  that  the  complainant  shall  charge  in  his  bill  that 
the  facts  are  known  to  the  defendant  and  ought  to  be  disclosed 
by  him,  and  that  the  complainant  is  unable  to  prove  them  by 
other  testimony;  and  when  the  facts  are  desired  to  assist  a 
court  of  law  in  the  progress  of  a  cause,  it  should  be  affirma- 
tively stated  in  the  bill  that  they  are  wanted  for  such  purpose: 
Brown  v,  Stoan^  10  Peters'  R,  502. 

If  this  be  substantially  the  true  rule,  of  which  there  can  be 
no  doubt,  the  bOl  is  insufficient  to  sustain  the  injunction  to  the 
•full  extent  to  which  it  was  allowed. 

The  bill  alleges  various  and  complicated  transactions,  and 
this  allegation  would  be  equally  true  whether  the  discovery 
from  Welles  was  necessary,  either  in  relation  to  orig- 
inal negotiation  *with  Sargeant,  or  in  relation  to  the  [*204] 
draft  upon  which  a  suit  is  pending.  It  is  not  stated 
that  the  discovery  is  necessary  to  aid  the  defense  at  law,  or 
that  they  are  unable  to  prove  the  subject  matter  of  that 
defense  by  other  testimony. 

The  statute  (jB.  &,  sec.  91^  p.  S74)  is  positive  and  peremp- 
tory, that  no  injunction  shall  be  granted  to  restrain  proceed- 
ings at  law,  where  a  cause  is  at  issue,  without  filing  a  bond  in 
such  sum  as  the  officer  allowing  the  injunction  shall  prescribe, 
etc. 

The  bill  alleges  merely,  that  the  Farmers'  and  Mechanics' 
Bank  have  commenced,  and  threaten  to  prosecute  a  suit  upon 
a  certain  draft,  mentioned  in  the  bill,  given  by  the  complainant 
to  N.  O.  Sargeant,  now  deceased,  without  alleging  the  court  in 
which  such  suit  is  pending,  or  whether  the  suit  is  at  issue  or  not. 

It  is  urged  that,  as  the  statute  is  imperative  upon  the  officer 
allowing  the  injunction,  it  is  incumbent  upon  the  complainant, 
in  his  bill,  to  show  the  state  of  the  pleadings,  and  the  court  in 
which  such  suit  is  pending,  in  order  to  enable  the  officer  to 
whom  the  bill  may  be  presented  for  the  allowance  of  the 
injunction  to  judge  of  the  propriety  of  its  allowance,  and,  if 
allowed,  to  prescribe  the  terms  in  accordance  with  the  pro- 
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▼isions  of  the  statate.  Thb  groand  I  deem  to  be  well  taken. 
It  has  been  repeatedly  decided  that  oonrts  of  chancery  will  not 
sustain  an  injonction  bill  to  restrain  a  suit  or  proceeding  pre- 
viously commenced  in  court  of  a  sister  state  or  in  any  of  the  fed- 
eral courts:  S  Paige,  JfiJf;  4  Cranehf  179,  For  aught  that 
appears,  this  suit  may  be  pending  in  one  of  the  federal  courts,  or 
in  the  court  of  a  sister  state.  It  may  be  at  issue,  or  even  in 
judgment^  in  one  of  those  courts.  As  the  statute  requires^  per- 
emptorily, certain  things  to  be  done  where  a  cause  is  at  issue,  it 
seems  necessarily  to  follow  that  the  party  should,  when  he 
states  that  a  suit  is  pending,  show  the  condition  of  that  suit, 
in  order  to  enable  the  officer  allowing  the  writ  to  judge  of,  and 
to  direct  the  necessary  conditions. 

To  establish  a  contrary  rule  would  open  the  door  for  great 
abuses  of  the  process  of  the  court.     But  whether  this  omission 

may  be  technically  termed  an  irregularity  or  not,  when 
[*205]     it  is  ^brought  to  the  knowledge  of  the  court  that  the 

officer  allowing  the  injunction  has  been  misled  by  such 
omission,  that  the  process  of  the  court  has  been  improperly 
abused,  there  can  be  no  doubt  of  its  duty  to  afford  a  prompt 
correction.  The  affidavit  discloses  the  fact  that  the  injunction 
allowed  in  this  cause  purports  to  restrain  the  proceedings  of  a 
cause  not  only  at  issue,  but  pending  in  the  court  of  another 
state.  So  far,  the  affidavit  may  undoubtedly  be  received.  This 
being  apparent,  there  can  be  no  room  for  doubt  as  to  the  duty 
of  the  courts  so  far  to  modify  the  injunction  as  to  divest  it  of 
this  anomaly. 

In  the  case  of  Mead  v.  MerriUy  2  Paige,  404,  the  chancellor 
says:  ^'I  am  not  aware  that  any  court  of  equity  in  the  Union 
has  deliberately  decided  that  it  will  exercise  the  power,  by  pro- 
cess of  injunction,  of  restraining  proceedings  which  have  been 
previously  commenced  in  courts  of  another  state.  Not  only 
comity  but  public  policy  forbids  the  exercise  of  such  a  power. 
If  this  court  should  sustain  an  injunction  bill  to  restrain  pro- 
ceedings previously  commenced  in  a  sister  state,  the  courts  of 
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that  state  might  retaliate  upon  the  oomplainanty  who  was 
defendant  in  the  suit  there.  By  this  coarse  of  proceeding  the 
oonrtB  of  different  states  would  indirectly  be  brought  into  col- 
lision with  each  other  in  regard  to  jurisdiction;  and  the  rights 
of  suitors  might  be  lost  sight  of  in  a  useless  struggle  for  what 
might  be  oonsidered  the  legitimate  powers  and  rights  of  courts." 
He  further  says  that  these  principles  ''may  now  be  consid- 
ered the  settled  law  of  this  country."  The  prompt  correc- 
tion of  this  error  is  called  for  by  a  decent  regard  for  the 
reputation  of  the  court,  and  of  the  judicial  proceedings  of  the 
state;  and  it  is  also  due  to  the  rights  of  the  parties.  The 
injunction  must  be  dissolyed. 
Injunction  dissolved. 


S06  CASES  IN  CHANCERY. 


BiAuanv  ▼.  Poofaisw 


Emily  Beaubien  and  others  t.  Simon  Poupard,  Admlnistn^ 

tor,  etc. 

Adminiatrator*9  sale,  tohen  thould  be  a4jowmed.  When  the  daj  appointed  for  an 
admini«trator*8  sale  is  rainy  and  inclement,  and  but  few  persons  appear  and  bid, 
and  the  bids  do  not  exceed  half  the  valoe  of  the  prc^jMrtj,  ills  the  dn^  of  the 
administrator  to  adjourn  the  sale. 

Adimilnilttrator*9  sole;  AdminiMtratar  cannot  bid.  A  piurty  cannot  become  the  pm^ 
chaser,  either  directly  or  Indirectly,  at  a  sale  made  by  himself  as  administra- 
tor, (a) 

Where  the  administrator  procured  his  brother'ln>]aw  to  become  the  pnrdhaser,  and 
Immediately  afterwards  took  a  conveyance  of  the  premises  so  parchased  to  him> 
self,  the  court  of  dianoery,  on  bill  filed  by  the  heirs,  set  aside  the  sale,  ordered 
the  deed  delivered  ap  to  be  cancelled,  and  directed  a  re  sale. 

The  bill  alleges,  in  sabstance,  that  Lambert  Beaubien  was  in 
his  lifetime  seized  in  fee  simple  of  a  certain  tract  of  land  sit- 
uated in  the  county  of  Wayne,  described  in  the  bill  of  complaint; 
that  said  Lambert  died  in  the  month  of  September,  1819,  intes- 
tate, leaving  Jean  Bt.  Beaubien,  the  father  of  the  complainants, 
iuid  thirteen  other  children  his  heirs  at  law;  that  said  Jean  Bt. 
Beaubien,  the  father  of  the  complainants,  as  aforesaid,  died  in 
the  month  of  December,  1828,  intestate,  whereby  complainants 
became  seized  and  possessed  of  the  undiyided  one-fourteendi 
part  of  said  tract  of  land;  that  on  the  fifth  day  of  October,  1829, 
Cecil  Beaubien,  the  widow  of  said  Jean  Bt.  Beaubien  and  mother 
of  the  complainants,  presented  a  petition  to  the  judge  of  probate 
of  Wayne  county,  praying  that  administration  on  the  estate  of 
said  Jean  Bt.  might  be  granted  to  her;  but  before  any  action 
was  had  on  said  petition,  the  defendant  also  presented  an  appli- 
cation to  said  judge  for  letters  of  administration  on  the  estate 
of  said  Jean  Bt  Beaubien;  that  April  23d,  1880,  the  said  defend- 
ant, with  the  assent  of  said  Cecil,  was  duly  appointed  adminis- 

(a)  See  this  case  approved  and  applied  to  persons  acting  in  ntttous  representaHve 
capacities,  in  Dwighi  v.  Blaeikmar,  8  Mich.,  880;  Beople  «.  Tomnahip  Board  of  Ovm^ 
fmel,  11  Mich.,  890.  And  see  Walton  v.  Torreif,  pott,  868;  ChUe  v.  Baron^  8  Mich., 
188;  Jnffenon  v.  atarkweathert  WaL  CSl,  840;  AmoB  v.  Fori  Huron  Log  Driving  and 
Booming  Od.,11  Mich.,  180;  FUnt  dt  Ptre  JforgveMe  J2L  B.  Co.  sl  Dsisey,  14  Mich.,  477. 
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trator  on  the  estate  of  said  Jean  Bt.  Beaabien,  and  took  npon 
himself  that  trust  according  to  law;  that  an  inventory  of  the 
estate  was  duly  filed  in  the  office  of  said  judge  of  probate^  by 
which  it  appeared  that  the  real  estate  was  appraised  at  $800,  and 
the  personal  estate  at  $81.92;  that  on  or  about  the  6th  day  of 
December,  1830,  the  said  defendant  presented  to  said  judge  of 
probate  a  paper,  representing  among  other  things,  that 
^e  believed  the  estate  of  said  Jean  Bt.  was  indebted  [*207] 
in  the  sum  of  four  hundred  dollars,  and  that  the  said 
estate  was  insolvent,  and  prayed  the  appointment  of  commis- 
sioners to  examine  the  claims  of  the  several  creditors  of  said 
estate,  which  prayer  was  granted,  and  the  commissioners 
appointed;  after  executing  the  trust  reposed  in  them  they  made 
their  report,  by  which  it  appeared  that  all  the  claims  allowed 
against  said  estate  amounted  only  to  the  sum  of  $110.26;  that 
on  the  17th  day  of  October,  1831,  the  defendant,  as  adminis- 
trator aforesaid,  presented  a  further  petition  to  said  judge  of 
probate,  stating  among  other  things  that  the  personal  estate  of 
said  Jean  Bt.  was  insufficient  to  pay  the  debts  due  by  said  Jean 
Bt  at  the  time  of  his  death,  and  the  charges  of  administration, 
and  praying  to  be  licensed  and  empowered  to  sell  so  much  of 
the  real  estate  of  which  the  said  Jean  Bt.  died  seized  as  might 
be  sufficient  to  pay  said  debt  and  charges;  that  on  the  7th  day 
of  November,  1831,  the  prayer  of  the  said  defendant,  adminis- 
trator as  aforesaid,  was  granted,  and  license  was  granted  to  sell 
certain  lots,  specified,  or  so  much  thereof  as  might  be  necessary 
for  the  purposes  aforesaid,  said  lots  having  been  duly  set  off  to 
complainants  by  the  circuit  court  of  said  county,  upon  a  parti- 
tion of  the  said  real  estate  of  which  the  said  Lambert  Beaubien 
died  seized;  that  on  the  20th  day  of  October,  1832,  the  said 
defendant,  as  administrator,  having  first  given  the  bond,  taken 
the  oath,  etc.,  required  by  law,  did  sell  at  public  auction  the 
one  lot  numbered  12,  at  which  sale  the  same  was  struck  off  to 
one  Louis  Beaubien,  the  brother-in-law  of  said  defendant,  for 
the  sum  of  $150. 


1 


207  GASES  m  CHANCERY. 


BB4UBIIir  y.  POUPABD. 


The  bill  oharges,  that  although  the  said  lot  numbered  12  was 
at  said  sale  struck  o£F  to  said  Louis,  yet  the  said  purchase  by 
him  was  made  pursuant  to  an  understanding  or  arrangement 
entered  into  previous  to  said  sale  between  said  defendant  and 
said  Louis,  and  that  said  sale  was  to  accrue  to  the  benefit  of 
said  defendant. 

The  bill  avers  that  on  the  30th  of  Kovember,  1832,  the  said 
defendant,  in  his  capacity  as  administrator,  aforesaid,  did 
execute  and  deliver  in  due  form  of  law  to  said  LouIb, 
[*208]  a  deed  of  *said  lot  numbered  12,  and  that  on  the  same 
day  the  said  Louis  and  his  wife,  for  the  consideration 
of  $150,  did  quit-claim  to  said  defendant  said  lot  Ko.  12;  and 
further,  that  December  3, 1832,  the  defendant  did  further  cause 
both  of  said  deeds  to  be  duly  recorded  at  his  own  cost  and 
charges. 

The  bill  further  charges  that  the  defendant  further  disre- 
garded the  rights  and  interests  of  the  complainants,  who  were 
infants,  by  not  offering  for  sale  some  one  or  more  of  the  other 
lots  he  was  authorized  to  make  sale  of,  instead  of  said  lot  No. 
12,  the  said  lot  being  a  water  lot  and  not  salable,  while  the 
others  were  eligibly  situated  and  in  demand,  and  would  have 
sold  for  a  comparatively  much  higher  price. 

That  said  lot  No.  12  would  have  sold  for  a  much  greater  sum, 
but  for  the  fraudulent  conduct  of  the  defendant;  in  proof 
whereof  the  complainants  aver  that  the  said  defendant  con- 
cealed the  time  of  sale  from  the  guardian  of  the  complainants, 
who  had  made  arrangements  to  prevent  a  sacrifice  of  their  inter- 
ests, until  the  day  of  sale,  although  the  said  defendant  promised 
to  give  said  guardian  timely  notice  thereof. 

That  after  said  lot  No.  12  was  advertised  for  sale,  the  said 
guardian  applied  to  the  defendant,  and  desired  to  be  informed 
in  due  season  of  the  day  of  sale,  to  which  the  defendant  replied 
to  said  guardian,  who  was  unlettered,  and  unable  to  read  or 
write,  that  he  could  not  state  with  preciBion  the  time  of  sale, 
although  he  well  knew  he  had  appointed  a  day  for  that  purpose. 
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That  the  gaardiaD,  on  being  advised  by  the  defendant  that  the 
said  sale  was  to  take  place  forthwith,  remonstrated  with  the 
defendant  for  his  neglect  in  not  giving  her  timely  notice,  etc., 
and  urged  the  propriety  of  postponing  the  said  sale;  to  which 
the  defendant  replied  that  said  sale  could  not  be  postponed. 

That  there  were  but  few  bidders  at  said  sale,  and  that  the 
weather  was  inclement,  notwithstanding  which  the  said  defend- 
ant refused  to  postpone  said  sale,  and  that  said  lot  sold  for 
about  one-half  its  real  value. 

■ 

The  bill  further  charges  that  the  information  with  regard  to 
the  day  of  sale  was  withheld  from  the  guardian  of  the 
complainants,   *by .  the  defendant,  in  order  that  he     [*20d] 
might  promote  his  own  interest;  avers  that  the  defend- 
ant owned  a  lot  adjoining  said  lot  Ko.  12,  which  would  be 
greatly  enhanced  by  obtaining  said  lot  No.  12. 

The  bill  further  states  that  the  defendant,  before  said  sale, 
said  that  he  would  procure  some  person  to  bid  in  said  lot  for 
him,  as  he  could  not  legally  or  lawfully  purchase  it  himself. 
And  the  bill  prays  that  the  sale  may  be  set  aside  and  a  re-sale 
•ordered. 

The  answer  admits  that  Lambert  Beaubien  was,  in  his  life- 
time, seised  of  the  premises ;  that  license  was  granted  to  sell 
the  same  by  the  judge  of  probate,  and  that  lot  No.  12  was  sold 
October  20,  1832,  at  public  auction,  by  defendant,  as  admin- 
istrator, and  that  the  same  was  struck  off  to  Louis  Beaubien, 
the  brother-in-law  to  said  defendant,  for  the  sum  of  $150  ; 
states  that  said  Louis  Beaubien  was  the  highest  bidder,  and 
that  $150  was  the  highest  sum  bidden  therefor. 

The  answer  further  states  that  among  many  other  citizens 
whom  defendant  solicited  and  urged  to  attend  said  sale,  with 
a  view  of  making  a  beneficial  sale  for  said  estate,  of  said  lot, 
he  spoke  to  said  Louis  Beaubien  to  attend  and  bid  for  the 
same,  and  that  defendant  told  the  said  Louis,  if  he  bid  on  said 
lot^  and  it  was  knocked  off  to  him,  this  defendant  would  take 
it  from  him,  but  defendant  and  the  said  Louis  both  distinctly 
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nnderatood  that,  if  it  was  knocked  down  to  said  Louis,  he  was 
at  fall  and  perfect  liberty  to  keep  the  same,  at  the  prioe  bid 
therefor ;  and  that  there  was  no  agreement,  or  any  public  or 
private  understanding  by  or  between  the  said  Louis  and  this 
defendant^  as  charged  in  said  bill,  that  he,  the  said  Louis,  was 
purchasing  the  same  for  defendant ;  but  the  said  defendant  so 

spoke  to  the  said  Louis,  to  induce  him  to  bid  for  the 
[*210]     same,  *and  with  the  sole  view  of  making  the  lot  sell 

for  a  fair  Tfdue.  Denies  that  the  deed  from  defendant, 
as  administrator,  to  Louis  Beaubien,  of  said  lot  Ko.  12,  and 
the  deed  from  said  Louis  Beaubien  and  wife  to  defendant, 
were  recorded  on  the  same  day,  and  the  records  of  both  deeds 
paid  for  by  defendant ;  denies  that  defendant  disregarded  the 
rights  and  interests  of  the  complainants,  by  not  offering  some 
one  or  more  of  the  other  lots,  instead  of  lot  No.  12.  The 
answer  further  states  that  the  defendant  ^*  does  not  now  remem- 
ber whether,  on  the  day  of  sale,  the  said  guardian,  or  any 
other  person,  desired  a  postponement  of  the  sale  ;"  denies  that 
defendant  ever  told  the  said  guardian  that  said  sale  could  not 
be  postponed;  admits  defendant  owned  the  adjoining  lot  in 
the  right  of  his  wife;  states  that  defendant  does  not  remem- 
ber that  he  ever  stated,  before  the  sale,  that  he  would  procure 
some  person  to  bid  in  said  lot,  as  charged  in  the  bill;  denies 
all  fraud,  etc. 

Whipple  and  Viai  Dykej  for  complainants. 
[♦216]      *B.  F.  H.  WUf^eUy  for  defendants. 

[♦217]    *Thb  Chakobllob: 

The  several  allegations  in  the  bill,  upon  which  rdief 
is  sought,  are  sufficiently  met  by  the  answer,  except  so  far  as 
they  relate  to  the  sale  of  the  lot  in  question. 

The  proceedings  before  the  court  of  probate,  and  notice  of 
the  sale,  etc.,  seem  to  have  been  regular  and  fair.  It  is  alleged 
in  the  bill,  and  is  not  denied  in  the  answer,  that  the  adminift- 
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trator,  before  the  sale,  expressed  a  desire  or  intention  to  pur- 
chase the  lot.  It  also  appears  that  he  requested  Louis  Bean- 
bien  to  attend  the  sale;  that  Louis  Beaabien  told  him  that  he 
had  no  money,  to  which  Ponpard  replied,  he  would  lend  him 
the  money  or  wonld  take  the  lot;  that  the  day  of  sale  was 
rainy  and  inclement,  and  there  were  but  one  or  two  persons 
who  bid  on  the  lot  besides  Beanbien,  who  purchased  it;  and 
that  the  lot  was  agreed  to  be  conyeyed  to  Beanbien,  and  by 
him  back  to  Poupard,  on  their  return  from  the  sale.  The  infer- 
ence, I  think,  is  strong  that  the  sale  was,  in  fact  to  Beaubien, 
for  the  benefit  of  Poupard,  although  there  does  not  appear  to 
have  been  an  express  agreement  to  that  effect.  Else  why  the 
strong  urgency  that  Beaubien,  who  confessedly  had  no  money 
to  pay  for  the  lot,  should  attend  the  sale  ?  Poupard,  it  seems, 
knew  that  Beaubien  could  not  pay  for  the  lot,  and  the  offer  to 
lend  him  money  or  take  the  lot  off  his  hands,  still  leaving  the 
option  with  Poupard  to  do  either  the  one  or  the  other,  and  thb 
known  fact  that  Beaubien  was  unable  to  buy  himself,  in  effect 
secured  the  lot  to  Poupard,  and  it  was  so  consummated  imme- 
diately after  the  sale.  The  administrator,  I  think,  erred,  act- 
ing in  the  capacity  he  did,  in  not  adjourning  the  sale,  when  the 
day  was  rainy  and  inclement,  and  there  were  but  one  or  two 
bidders  besides  Beaubien.  It  may  have  been  that  the  desire  of 
Poupard  to  secure  the  lot  had  no  influence  upon  this  decision. 
But  if  a  sale  of  this  character  should  be  sustained,  it  would 
open  the  door  for  frauds,  and  would  certainly  throw  great 
temptations  before  trustees  acting  in  this  capacity.  I  am  sat- 
isfied that  Louis  Beaubien  had  no  intention  of  aiding 
^Poupard  in  purchasing  the  lot  improperly;  but  he  [*218] 
purchased  under  the  promise  that  Poupard  would  take 
it  off  his  hands.  It  makes  no  difference  by  what  means  an 
administrator  secares  the  benefit  of  a  purchase  at  a  sale  made 
by  himself ;  the  rule  is  imperative  that  he  cannot  become  a 
purchaser  at  all:  IB  PeterSy  26;  Hart  v.  Ten  Eyck^  2  Johns, 
Oh.,  68. 
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I  see  no  reason  to  suppose  that  Poupard  intended,  in  fact,  to 
commit  a  fraud  upon  the  rights  of  the  heirs,  but  enough  appears 
to  show  that  he  intended  to  secure  the  lot  under  the  sale.  To 
sustain  this  sale  would,  in  effect,  break  down  the  salutary  rules 
of  law  upon  this  subject,  and  expose  the  rights  of  minors  to 
the  adroit  management  of  an  interested  trustee. 

The  sale  must  be  set  aside,  and  the  deed  to  Beanbien,  and 
from  him  to  Poupard,  canceled,  and  a  re-sale  ordered,  according 
to  the  prayer  in  the  bill. 
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Bank  of  Miohigan  ▼•  John  B.  WillJamB. 

Ami  offwrmtT  mUt  pending,  A  plea  of  a  former  suit  pending  in  another  court  fbr 
tbe  Mune  oame  of  action  muBaset  forth  the  general  character  and  objects  ot  the 
f  onner  suit,  and  the  relief  prayed  for.  (a) 

Jfof ion  to  open  dtfauU:  Affidavit  af  merits.  On  motion  to  open  a  defaolt,  the  aA- 
daiit  of  merits  should  be  made  bj  the  defendant  himself,  or,  if  made  by  counsel, 
a  sufficient  reason  should  be  shown  for  Its  iiot  being  niade  by  the  party,  (b) 

Hearing  upon  a  plea.  The  plea  was  of  a  former  suit  pend- 
ing. It  alleged  in  very  general  terms  that  another  soit  was 
pending  in  the  supreme  court  for  the  same  cause  of  action,  and 
seeking  the  like  relief  prayed  by  the  bill  in  this  cause. 

Jof/  and  Porter^  for  complainant: 

The  plea  filed  in  this  suit  is  in  itself  defective,  radically.  It 
does  not  exhibit  any  portion  of  the  bill  filed  in  the  supreme 
court  which  can  make  it  appear  to  this  court  that  both  bills 
were  for  the  same  identical  matter;  which  ought  to  have  been 
done.  So  much  of  the  first  bill  should  have  been  set  up  in  the 
plea  as  would  make  it  appear  that  the  same  matter  was  involved 
in  both.  See  Stofy's  Sq.  Fl.,  570;  Beamed  JPleas  in  Equity^ 
HO.  In  pleas  of  this  sort,  says  Story,  there  are  several  mat- 
ters essential  to  their  validity.  The  pleas  should  set  forth 
with  certainty  the  conunencement,  the  general  nature,  eharac- 
ter,  effects  and  relief  rajed  for  in  the  former  suit. 

In  a  plea  of  former  decree,  etc.,  so  much  of  the  bill  and 
answer  must  be  set  forth  as  will  show  that  the  same  point  was 
then  in  issue:  Mitfbrdy  258;  U  Johns.  i2^.,  501.  The  plea 
must  not  set  up  the  facts  historieaUy,  hut  must  set  out  the  euth 

(a)  As  to  the  requisites  of  a  plea  in  chancery  in  general,  see  Schwarn  v,  WentfeO, 
post.  896;  ThomoB  v.  atoite,  WaL  Gh.,  117;  Albany  City  Bank  o.  Dorr,  Wal.  Gb.,  817; 
OarrcU  «.  PotUr^  WaL  Oh.,  866;  Farhor  v.  Parker,  WaL  Oh.,  467:  Emereon  v,  Atwa^ 
«sr,7Mloh.,  IS. 

(h)  An  affldaYlt  of  merits  must  show  what  the  merits  are:  Uutyer  v,  Ao(/Y,  WaL 
(ai.,a81    Boo  Stockton  v.WHUame,  poet,  ML 
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Jeet  matter  of  the  Bait  pending,  with  m^ffieieni  avermefiU:    S 

Atkyns,  SS9;  2  Atkyns^  SOS. 
[*220]         *The  above  authorities  are  condneiTe  as  to  the 

validity  of  this  plea,  and  it  cannot  be  allowed.  Should 
the  court,  however,  think  differently,  and  if  it  shall  think  this 
plea  well  pleaded,  it  would  only  put  us  to  an  election  which 
suit  we  would  prosecute,  even  supposing  both  were  now  pend- 
ing;  or  perhaps  order  the  first  suit  to  be  dismissed  with  costs, 
which  was  actually  done  before  this  suit  was  commenced.  See 
Cooper's  Ej.  Ft,  276;  Storj/'s  E^.  -Pt,  670,  672;  JSeamee,  161; 
MU.  PI,  S21. 

H,  T.  BackuBy  for  defendant. 

The  Chancxixob: 

The  plea  in  this  case  alleges  generally,  that  another  suit  is 
pending  in  the  supreme  court  for  the  same  cause  and  for  the 
like  relief.  This  is  insufficient.  The  plea  should  set  forth  the 
general  character  and  objects  of  the  former  suit,  and  the  relief 
prayed:  Slory*%  Eq,  JPi.,  670;  S  Atk.,  690,  This  is  not  done 
here,  and  the  plea  must  be  overruled  as  insufficient. 

An  order,  pro  oonfeeeo,  was  entered  October  27,  and  H.  T. 
Backus,  solicitor  for  defendant,  filed  an  aflldavit  November  5, 
and  moved  to  set  aside  the  order,  pro  oo^feeeo. 

He  states  in  his  affidavit,  that  in  the  order  adjudging  the 
plea  to  be  insufficient,  defendant  was  allowed  to  file  an  answer: 
that  he  supposed  he  had  forty  days  within  which  to  file  his 
answer,  and  so  advised  the  defendant;  that  ^as  he  believes,  the 
said  defendant  has  to  said  bill  of  complaint  a  good  defense  to 
a  part  at  least  of  the  amount  claimed  therein,  by  way  of  offset^* 
and  that  he  had  been  unable  to  prepare  the  answer,  etc. 

The  chancellor  denied  the  motion  on  the  ground  that  the 
affidavit  was  made  by  the  solicitor,  and  no  reason  was  shown 
why  it  was  not  made  by  the  party  defendant  himself. 
m 
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Bimi  T.  QAMOioft 


George  C.  Bates  ▼•  John  B.  Gftrriflon. 

ilaoTM^  The  oooit  of  oh^BOeiy  hM  the  power  to  direct  the  Alteratloa  or 
oorrection  of  a  decree  after  It  has  been  entered,  either  upon  motion  or  petition, 
where  there  is  eiidentljr  a  mistake  or  clerical  error,  (a) 

This  was  a  motion  to  correct  the  record,  by  amending  the 
decree  entered  at  the  term  previoas. 

The  motion  was  founded  upon  an  affidavit  which  stated  that 
the  suit  in  which  the  decree  was  entered  was  for  the  foreclos- 
ure of  a  mortgage;  that  the  mortgage  was  given  for  the  pnr^ 
chase  money,  and  that  that  fact  was  stated  in  the  bill;  that  the 
decree  was  by  mistake  entered  for  a  sale  of  the  mortgaged 
premises,  in  defaalt  of  payment,  etc.,  in  ttoo  years  and  three 
months  from  the  time  of  filing  the  bill,  instead  of  one  year  and 
three  months. 

A.  D.  jPhiMT,  in  support  of  motion,  cited  SecUanU  JFbrms, 
276;  1  Hoff.  Ch.  iV.,  559. 

Thb  Gbanobllob  : 

This  oonrt  unquestionably  has  the  power  to  direct  the  altera- 
tion or  correction  of  a  decree  after  it  has  been  entered,  either 
upon  motion  or  petition,  where  there  is  evidently  a  mistake  or 
clerical  error.  In  this  case  there  was  evidently  a  mistake  or 
error  in  the  decree  for  the  sale  of  the  mortgaged  premises  in 
two  years  and  three  months,  when  the  party  was  entitled  to 
take  his  decree  for  a  sale  in  one  year  and  three  months  from 
the  time  of  filing  the  bilL 

The  register  is,  therefore,  directed  to  make  the  proper  cor^ 
reotion  or  alteration. 

And  the  alteration  having  been  made  by  the  register,  the 
chancellor  put  his  initials  to  the  same. 

(a)  See  Jmvm^  v.  Sei/mtmr^  WaL  Gh.,  8S0.    And  as  to  the  power  of  a  court  to 
ll•^ld(lMBC•in  gensfmi,  see  JDmoryv,  WhitwM^  6  Mloh.,  474. 
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Hason  and  Pritdhette  ▼•  The  Detroit  City  Beak  end  otbers. 


Ammtdmemtt  to  anawer^  haw  madt,  Wlier«  ]«*▼•  li  gfren  to  aaMnd  an  aiMvw,  a 
sew  anBwer,  with  the  amendments  added,  muat  be  made,  filed,  and  oopy  nrved, 
or  the  original  answer  withdrawn  bj  leaye  of  the  ooort,  and  the  amendments 
added;  or  the  amendments  most  refer  to  the  portioos  of  the  answer  on  flls^ 
intended  to  be  amended,  and  speoifying  their  natare  and  application. 


Amendments  in  the  form  of  aflldaTitB,  without  refening  to  the  answer,  are  imcii- 
lar,  and  a  motion  to  dlssolTo  an  Injunction  will  not  be  heard  upon  theon. 

This  is  a  motion  to  dissolve  an  injanction  on  bill  and  answer. 

The  defendants  at  a  former  term  had  obtained  leave  to  amend 
their  answer.  The  papers  on  file,  claimed  by  the  defendants  to 
be  amendments,  were  drawn  in  the  form  of  affidavits,  and  do 
not  purport,  either  in  the  body  or  indorsement  of  them,  to  be 
amendments  to  the  answer  on  file. 

The  complainants  object  to  hearing  the  motion  to  dissolve 
the  injanction,  on  the  ground  that  no  amendment  to  the  answer 
has  been  filed  or  served. 

7!  Romeyn^  for  complainants: 

The  defendants,  Howard  and  the  bank,  had  leave  to  amend 
their  answer,  by  having  the  answer  of  the  bank  moam  to^  and 
its  seal  verified. 

Without  adverting  to  the  substance  of  the  affidavits  filed 
as  amendments  to  the  answer  of  the  bank,  the  complainants 
insist  that  these  amendments  are  not  legaUy  and  formaUy 
before  the  court,  and  that  they  have  not  been  duly  served  upon 
the  complainants. 

The  amendments  do  not  refer  to  the  pleadings  onflie. 

They  should  have  been  added  to  or  incorporated  with  them 
in  some  way  or  other. 

A  new  answer  should  have  been  drawn,  and  the  amend- 
ments made  a  part  of  it;  and  a  copy  of  the  whole  should  have 
been  served  on  the  complainants. 

The  first  answer  was  a  nuUity^  for  all  purposes  of  a  motion 
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to  diflsolye    the  in  junction.     This  is  admitted;    of 
oouraey  there  *wm  no  necessity  for  excepting  to  it     [*228] 
to  prevent  such  a  motion.     When  it  was  perfected 
by  being  properly  authenticated,  then   the  right   to  except 
became  available.    But  after  this  no  copy  was  served. 

The  affidavits  of  Harris  and  Brown  were  served,  but  with 
no  notice  that  they  were  intended  as  amendments  to  the  answer; 
oonseqaently  the  complainants  have  not  had  an  opportunity  of 
excepting  to  the  amended  answer. 

Even  if  the  first  position  of  the  complainants  be  incorrect, 
still  it  is  evident  that  they  have  a  right  in  some  way  or  other  to 
their  exceptions,  and  that  this  is  lost  if  the  motion  to  dissolve 
is  now  heard. 

If  the  court  should  not  deem  it  necessary  that  the  defendant 
should  prepare  a  new  answer,  still  it  is  beyond  question  that 
the  amendments  should  rtfer  to  the  answer  on  JUe.  See  1 
Hofftn.  iV.,  2Jfi,  290,  292. 

The  amendments  should  have  been  made  in  one  of  three 
ways,  viz.: 

1st.  A  new  answer  should  have  been  drawn,  the  amendments 
added,  and  the  whole  served  and  filed;  or 

2d.  The  old  answer  should  have  been  taken  from  the  files  by 
leave  of  the  court,  the  amendments  added,  and  properly  served 
on  the  complainants;  or 

8d«  The  amendments  should  have  been  drawn,  rtferring  to 
the  (Mnewer  on  JUe,  and  a  copy  should  have  been  served,  speci* 
f ying  their  nature  and  application. 

The  papers  now  produced  are  mere  general  affidavits.  They 
do  not  purport  to  be  amendments.  This  practice  is  irregular 
and  mischievous.  They  do  not  purport  to  be  amendments  to 
an  answer.  They  do  not  refer  to  the  anstoer  as  on  JUe,  and  if 
false,  nopetjury  can  be  assiged  on  theuL 

X  M.  Moward,  for  defendants. 
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The  Chakcbllob: 

The  first  qaestion  presented  is  whether  there  has  been 
sach  an  amendment  made  to  the  answer  as  would  compeV  the 
complainants  to  regard  the  answer  as  filed,  and  to  except,  or 

reply  to  it. 
[*224]        *The  defendants,  Howard  and  the  Detroit  city  bank, 
had  leave  to  amend  their  answer.    The  papers  pur- 
porting to  be  an  amendment  are  in  the  form  of  affidavits,  and 
are  so  indorsed* 

The  amendments  should  have  been  added  to  or  incorporated 
with  the  answer  in  some  way. 

A  new  answer  should  have  been  made,  the  amendments 
added,  served  and  filed;  or 

The  original  answer  should  have  been  withdrawn  by  leave 
of  the  court,  and  the  amendments  added  and  served  on  the 
complainants;  or 

The  amendments  should  have  been  drawn,  referring  to  the 
portions  of  the  answer  on  file  intended  to  be  amended,  and  spe- 
cifying their  nature  and  application. 

The  papers  filed  are  merely  general  affidavits,  and  do  not 
purport  to  be  amendments. 

The  motion  is  therefore  premature,  and  cannot  now  be  heard. 
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Charles  H.  OarroU  and  others  ▼.  Bobert  Van  Benaaelaer  and 

others. 

Tlie  yendor  of  teal  Mtale  has  an  equitable  lien  upon  the  same  for  the  purehaee 
money,  where  there  is  no  seeuritj  for  its  payment  taken,  (a) 

The  bill  in  this  case  was  filed  December  9,  1889,  and  stated 
that  November  8,  1886,  complainants  were  seized  and  pos- 
sessed, in  their  own  right  in  fee  simple,  of  certain  lands  and 
premises  sitaated  in  the  county  of  Lenawee,  in  the  state  of 
Michigan;  that  they  sold  the  same  to  Peter  Stnyvesant,  of  the 
city  of  New  York^  for  the  sum  of  $12,284.00,  and  executed  and 
delivered  a  deed  therefor  in  due  form  of  law;  that  $5,174.54 
was  paid  on  the  execution  and  delivery  of  the  deed,  and  at  the 
same  time  Stuyvesant  delivered  to  complainant,  Charles  H. 
Carroll,  a  bond,  executed  by  John  Catlin,  bearing  date  Septem- 
ber 2,  1885,  for  the  sum  of  17,197.10,  payable  September  22, 
1888,  bearing  interest  at  six  per  cent.,  payable  semi-annually, 
which  bond  was  assigned  and  guaranteed  by  Stuyvesant,  with 
the  understanding  and  agreement  that,  if  the  money  secured 
by  the  bond  should  be  paid  to  Charles  H.  Carroll,  the  same 
should  be  applied  in  liquidation  of  the  balance  of  said  purchase 
money;  that  July  80,  1889,  Stuyresant  conveyed  the  lands  and 
premises  to  Robert  Van  Rensselaer.  The  bill  charges  Van 
Rensselaer  with  full  notice  of  all  the  facts;  and  also  charges 
the  conveyance  from  Stuyvesant  to  Van  Rensselaer  to  be 
fraudulent,  and  that  Stuyvesant  and  Catlin  are  insolvent,  and 
that  there  yet  remains  due  of  the  purchase  money  about  the 
sum  of  $8,222,  for  which  a  lien  is  claimed* 

An  answer  was  put  in  by  Van  Rensselaer,  which  was  subse- 
quently withdrawn  and  the  bill  taken  as  confessed. 

The  complainants  asked  a  decree  that  the  amount  of  the  pur- 

(a)8ee  Iteyne  v.  AtttHmnf,  poti,  414;  Folmtr  et  dL,  appeHaata.  1  Doug.  ]fich.» 
40;  8ean  v.  SmUk,  S  MIoh.,  9CB;  Jfowrey  «.  VamdUng,  9  Mich.,  89;  Convene  v,  Blum- 
r<0ft.MMIoh.,lO9. 
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QabbouiT.  Yam 


ohase  money  remaming  dae  from  StayreBant  to  oomplainaQts 
shall  be  a  lien  on  the  premisesy  and  that  defendants  redeem  the 
premifleeby  the  payment  of  the  sum  remaining  due  within  a 
certain  time,  or,  in  default  thereof,  that  all  and  singular  the 
premises  be  sold,  eta 

[*226]    *A.  D,  UraaeTj  for  complainants: 

The  proposition  that  the  vendor  of  real  property,  who  has  not 
taken  separate  security  for  the  purchase  money,  has  a  lien  for 
it  on  the  land  as  against  the  vendee  and  his  heirs,  is  too  well 
settled  in  this  country  to  admit  of  discussion,  subject  indeed  to 
be  defeated  by  alienation  to  a  bona  fide  purchaser  without 
notice:  Brown  v,  Gilmcuiy  4  Wheat.,  265,  and  notes;  BayUy 
V.  Oreenlecif^  7  Wheat.,  46.  This  doctrine  is  fully  examined  by 
Lord  Eldon  in  the  case  of  Mackreth  v.  St/mmonsy  15  Yes.,  329. 
And  the  result  of  his  investigation  is: 

1st.  That  generally  speaking  there  is  a  lien. 

2d.  That  in  those  general  cases  in  which  there  would  be  a 
lien,  as  between  vendor  and  vendee,  the  vendor  will  have  the 
lien  against  a  third  person  who  had  notice  that  the  money  was 
not  paid.  He  adds,  these  two  points  seem  to  be  clearly  settled. 
Chancellor  Kent,  also,  in  Oarson  v.  Oreen^  1  Johns.  Ch.,  808, 
recognizes  this  doctrine.  Reference  is  also  made  to  the  follow- 
ing cases:  Hughes  v.  Kearney^  1  Sch.  and  Lef.,  182;  Nairn  v. 
ISrowBe,  0  Yes.,  752;  Oilman  v,  Brown^  1  Mason,  191. 

Thb'  Chakosllob  : 

The  vendor  of  real  estate  has  unquestionably  an  equitable 
lien  upon  the  same  for  the  purchase  money,  where  there  is  no 
security  for  its  payment  taken.  The  complainants  are  entitled 
to  take  their  decree  in  the  form  suggested. 
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Jamas  B«  GOark  and  another  ▼.  Phineaa  Davis. 

CMditor^9  MB,  what  to  bUbU,  ▲  creditor's  bUl  muat  oonteln  the  ATennents  required 
bj  the  100th  rale  Crnle  lOS  of  18B6),  and  those  ATermeiits  most  be  twora  to. 

OndUor^g  bOl,  wUk  douhU  atpeet,  A  bUl  maj  be  filed  both  to  reach  mere  equitable 
Interests  and  In  aid  of  execution  at  law;  and  such  a  bill  Is  not  multifarious. 

OkwKtor*!  MU,  waiver  of  right  to  Jlla.  The  right  to  file  a  creditor's  bill  having  once 
atmehed  by  the  return  of  an  ezeoutlon  unsatisfied,  the  partj  does  not  lose  his 
right  to  file  t^  same  bar  the  iMuIng  of  a  new  execution. 

Oonaral  demwrror,  A.  general  demuirer  for  want  of  equity  cannot  be  sustained, 
unless  the  court  is  satisfied  that  no  diaooTeiy  or  proof  properly  called  for  by  or 
founded  on  the  allegation  of  the  bill  can  make  the  subject  matter  of  the  suit  a 
proper  case  for  equitable  cogniaanoe.  (a) 

Demurrer  oro  tomu.  Where  a  new  cause  of  demurrer  Is  assigned  ore  toiMM.  the 
I  musi  be  oo-exteoslYe  with  the  demurrer. 


Motion  to  dissolTe  an  iDJanction. 

The  bill  filed  in  this  case  is  framed  with  a  doable  aspect.  It 
sets  np  the  return  of  an  ezecation  unsatisfied,  and  the  issuing 
of  another  ezecation.  It  seeks  to  reach  the  equitable  interests 
of  the  def  endanty  and  also  to  aid  the  second  execution.  The 
jurat  is  special,  and  as  follows: 

**  8kUe  of  Michigan^  County  of  Wayne^  ss. 

**  Ezra  C.  Seaman,  solicitor  for  the  complainants,  being  duly 
sworn,  says  that  he  drew  the  draft  of  the  foregoing  bill  of  com- 
plaint, and  knows  the  contents  thereof;  that  the  complainants 
are  not  citizens  of  the  state  of  Michigan,  but  of  the  state  of 
New  York,  as  stated  in  the  bill,  as  this  deponent  verily  believes; 
that  this  deponent  has  examined  the  records,  papers  and  pro- 
ceedings in  the  suit  stated  in  the  bill  of  the  complainants, 
against  the  defendant,  Phineas  Davis,  in  the  ofiioe  of  the  clerk 
of  the  circuit  court  for  said  county  of  Wayne,  and  verily 
believes  that  a  judgment  was  obtained  in  said  suit,  and  that  an 

(a)  See  Thayer  n.  Lan^  poet,  S17;  Eawktne  «.  Olermont,  1ft  Mioh.,  ftU;  WUliame 
«.  HMard,  WaL  Ch.,  SB;  Edwamie  v,  Hutburt^WnL  Ch.,  64;  Bwpee  tf.  BmtthtWeX. 
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execution  was  issaed  thereon  and  returned  unsatisfied,  as  stated 
in  said  bill.  And  this  deponent  further  says  that  he,  as  attor- 
ney for  the  plaintiffs,  procured  a  new  execution  on  said  judg- 
ment to  be  issued  and  delivered  to  the  sheriff,  as  stated  in  the 

billy  on  the  28th  day  of  July  instant;  and  that  this  bill 
[*228]     is  *not  exhibited  by  collusion  with  said  Phineas  Davis, 

or  for  the  purpose  of  prot^ting  the  property  and 
effects  of  said  Davis,  or  any  part  thereof,  against  the  claims  of 
other  creditors,  but  for  the  sole  purpose  of  compelling  payment 
and  satisfaction  of  the  money  due  on  the  aforesaid  judgment^ 
the  whole  amount  of  which  deponent  believes  to  be  unpaid,  and 
the  judgment  in  full  force."  Sworn,  etc 
Upon  this  the  usual  injunction  was  allowed. 

T,  Itomeyn^  in  support  of  the  motion: 
The  jurat  is  defective. 

1.  No  sufficient  cause  is  shown  for  its  not  being  sworn  to  by 
the  complainants. 

2.  The  substance  of  the  jurat  is  not  according  to  the  rule  of 
the  court:     Itttle  14,  (ft) 

8.  The  averments  required  by  the  109th  rule  are  not  sworn 
to  at  alL  These  averments  are  material,  and  without  them  the 
bill  cannot  be  sustained:    Mc^toain  o.  Willis^  S  Paige,  505, 

M  C.  Seaman,  for  complainants: 

The  affidavit  does  contain  and  establish,  by  the  oath  of  the 
solicitor  in  the  first  place,  an  excuse  why  it  was  not  made  by 


(6)  The  tollowlnff  mn  oopiM  ot  rales  14  and  109  here  referred  to: 

14.  In  bille,  enewers  end  petfttone,  whloh  are  to  be  Terified  bj  the  oetii  oC  the 
party,  the  leTeral  mattere  stated,  ohaiged,  arerred,  admitted  or  denled^aU  be  atafeed 
positive^,  or  upon  Information  or  belief  onlj,  according  to  the  fact.  Hie  oatti  ad- 
ministered to  the  partj  shall  be,  In  sabstance,  that  he  has  read  the  bill,  answer  or 
petition,  or  has  heard  It  read,  and  knows  the  contents  Hiereot,  and  that  the  same  Is 
trae  of  his  own  knowledge,  ezoept  as  to  the  matters  which  are  therein  stated  to  be 
oo  his  information  or  belief,  and,  as  to  those  matters,  he  believes  It  to  be  tnie;  and 
the  substance  of  the  oath  shall  be  stated  In  the  jurat. 

100.  Where  a  creditor,  bj  jodgment  or  decree,  files  a  bill  in  this  ooort  against  his 
debtor  to  obtain  satisfaction  oat  of  the  eiiaitable  interesta,  things  in  action,  or  othsr 
property  of  the  latter,  after  the  return  of  an  execution  nnsaMsfled,  he  shall  stale  In 
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one  of  the  plaintiffs;  and,  secondly,  it  establishes  all  the  ma- 
terial allegations  of  the  bill  required  by  the  Revised  Statutes 
to  give  the  court  jurisdiction  {R,  S,,S65y  sees.  26^  f^6),  and  sub- 
stantially complies  with  the  rules  of  court. 

It  is  averred  in  the  bill  that  the  plaintiffs  are  it\formed  and 
believe  that  the  defendant  has  equitable  interests,  ohoses  in 
action,  notes,  accounts,  judgments,  etc.,  amounting  to  over  one 
hundred  dollars,  etc.,  and  praying  a  discovery. 

This  is,  in  effect,  but  a  formal  averment,  calling  for  dis- 
eoven/.  The  affidavit  shows  that  the  plaintiffs  are  citizens  of 
New  York,  and  most  likely  they  have  no  information  whatever 
as  to  the  equitable  effects  and  choses  in  action  of  Davis.  At  all 
events,  their  solicitor  here  does  not  know,  and  cannot  know 
what  informcUian  the  plaintiffs  have  on  the  subject,  nor  what 
their  belie/  is  on  the  subject;  and,  therefore,  could  not 
[*229]  swear  *that  the  plaintiffs  were  informed  and  believed 
the  matters  stated  in  the  bilL  The  solicitor  might 
swear  that  he  had  been  informed  and  believed  himself  that 
Davis  has  notes,  etc.,  but  he  could  not  swear  that  the  plaintiffs 
had  been  informed  and  believed.  The  form  of  affidavit  in  the 
rules  does  not,  therefore,  apply  to  cases  of  bills  where  an  agent 
or  solicitor  swears  to  the  subject  matter. 

Rule  14  does  not  apply  to  cases  of  bills,  etc.,  sworn  to  by  an 
agent,  for  he  cannot  swear  to  what  the  plaintiff  believee^  and 
seldom  can  swear  to  what  the  plaintiff  has  been  informed.  The 
statute  and  rule  110  (c)  has  been  complied  with,  by  swearing  to 


loeh  bill,  «itlier  podttvely.  or  aooordins  to  his  belief,  the  true  earn  ectnall j  and 
equitably  dne  on  each  judgment  or  decree,  oyer  and  above  all  juat  Qiaims  of  the 
defendant^  by  way  of  oOwt  or  othenrlae.  He  ihall  also  state  that  he  knows,  or  has 
TOSsfrn  to  believe,  the  defendant  has  equitable  Interests,  things  in  action,  or  other 
propertjt  of  the  value  of  one  hundred  dollars  or  more,  exclusive  of  all  prior  claims 
thflraon,  which  the  complainant  has  been  unable  to  discover  and  reach  by  execution 
on  snoh  judgment  or  decree.  The  bOl  shall  likewise  contain  an  allegation  that  the 
Bsme  Is  not  exhibited  by  collusion  with  the  defendant,  or  for  the  purpose  of  protecting 
the  property  or  effects  of  the  debtor  against  the  claims  of  other  oredltora;  but  for  the 
Kde  purpose  of  compelling  payment  and  satisfiustlon  of  the  complainant's  own  debt 

(e)  This  rule  provided  for  the  verUcatton  of  bills  1^  agent  or  attorney  when  the 
complainant  resided  out  of  the  state. 
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all  the  material  parts  of  the  bill,  and  all  the  ohanoellor  deemed 
necessarj  when  the  injunction  was  granted. 

The  roles  of  coort^  requiring  bills  to  be  sworn  to,  apply  to 
only  so  mnch  of  the  bill  as  seeks  to  reach  ohoses  in  action,  etc., 
on  the  ground  of  execution  returned  unsatisfied.  The  injunc- 
tion to  restrain  the  party  from  disposing  of  real  and  personal 
property,  which  might  be  levied  on  under  execution,  was  pro- 
perly granted,  according  to  the  English  rules,  on  a  separate 
affidavit,  merely  setting  forth  the  recovery  of  judgment  and 
suing  out  execution. 

Thb  Chakoxllob: 

The  jurat  is  insufficient.  It  is  special,  and  none  of  the  aver- 
ments required  by  the  109th  rule  are  sworn  to  at  all.  These 
averments  are  material;  without  them  the  injunction  cannot  be 
sustained.  See  McJEiwain  v.  WiUU,  3  Paige  R.,  505.  The 
injunction  must  be  dissolved. 

Injunction  dissolved. 

The  complainant  having  obtained  leave  to  file  a  new  affidaviti 
the  following  affidavit  was  filed  as  an  amendment: 

"  Wayns  Ccutntyy  m. 

"  Ezra  C.  Seaman,  being  duly  sworn,  deposes  and  says,  that 
the  complainants  in  this  cause  are  not  citizens  or  residents  of 
the  state  of  Michigan;  that  they  were  both  absent  from  the 

state  of  Michigan  when  the  bill  of  complaint  was  filed 
[*230]     in  this  *cause,  and  are  still  absent  from  this  state  as 

deponent  verily  believes;  that  this  deponent  is  the 
attorney  and  agent  of  said  complainants  for  the  purpose  of  col- 
lecting the  judgment  set  forth  in  the  bill  of  complaint  in  this 
case;  that  this  deponent  has  imformation  in  relation  to  the 
recovery  of  the  judgment  set  forth  in  the  said  bill,  and  issuing 
of  the  several  executions  thereon,  and  the  return  of  such  execu* 
tions;  and  from  such  information  deponent  verily  believes  all 
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the  matters  set  forth  in  said  bill,  in  relation  to  the  recovery  of 
said  judgment,  issuing  the  several  executions  thereon,  and  the 
return  of  such  executions,  to  be  true,  as  therein  stated,  and  that 
the  whole  amount  of  said  judgment  is  due  and  unpaid.  Deponent 
has  also  information  in  relation  to  the  property,  effects,  choses 
in  action  and  equitable  interests  and  rights  of  said  Davis,  and 
from  such  information  deponent  verily  believes  that  said  Davis 
had  at  the  time  of  filing  the  bill  in  this  cause,  and  the  com- 
mencement of  this  suit,  either  in  possession  or  held  in  trust  for 
him  (not  including  such  trusts  as  have  been  created  by  and  due 
person  or  persons  other  than  said  Davis  himself),  equitable 
interests,  things  in  action,  or  other  property  of  the  value  of 
upwards  of  one  hundred  dollars,  exclusive  of  all  prior  just  claims 
than  as  is  set  forth  in  said  bilL  Deponent  further  says  that  no 
answer  has  been  put  in  in  this  cause,  and  further  saith  not." 
Subscribed,  sworn,  etc. 

The  defendant  then  demurred  generally,  and  insisted  that 
the  bill  was  not  sustainable  either  as  a  creditor's  bill,  or  as  a  bill 
in  aid  of  the  execution. 

The  cause  was  heard  upon  the  demurrer. 

7!  Hamet/n^  in  support  of  the  demurrer: 

As  a  creditor's  bill  it  is  tnauffidenUy  verified. 

Such  bills  must  be  verified  by  oath:    Jtule  110. 

The  present  bill  is  not  verified  by  oath  according  to  the  rules. 

jptrs^.  The  jurat  should  be  general,  extending  to  the  whole  bill, 
and  according  to  the  form  prescribed  by  the  14th  rule. 

*Seeond,  Bven  if  the  jurat  may  be  special,  and     [*231] 
extend  to  but  part  of  the  bill,  the  present  jurat  does 
not  cover  the  material  statements  in  the  bill. 

The  last  affidavit  must  be  considered  as  superseding  the 
former.  The  rule  to  amend  was  for  *^  leave  to  file  a  new  affi- 
davit," not  a  supplemental  affidavit.  The  new  affidavit  does 
not  allege  that  the  bill  was  not  filed  by  coBusion^  eto,^  in  the 
manner  prescribed  by  the  109th  rule.    These  allegations  are 
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materUly  and  the  want  of  them  renders  the  bill  demurrable: 
MeJEhoain  v.  TFUKt,  8  Paige,  505. 

Again.  If  both  affidavits  are  to  be  oonsidered  in  foroe  and 
sabsistingy  still  neither  of  them  oovers  the  averments  in  the 
eighth  folio,  that  the  defendant  has  equitable  interests,  eta, 
property  held  in  trust  for  him,  eta  This  is  a  part  of  the  state- 
ment of  the  bill,  and  must  be  sworn  to:     Hule  120, 

The  bill  is  not  sustainable  as  a  creditor's  bill,  because  it 
shows  an  execution  outstanding  not  returned,  and  not  returna- 
ble at  the  time  when  it  was  filed,  and  to  the  levy  of  which 
property  sufficient  to  satisfy  the  debt  was  subject.  See  8 
Paige,  Sit 

The  bill  is  not  sustainable  as  a  bill  in  aid  of  an  execution  on 
account  of  its  vagueness  and  uncertainty. 

It  does  not  state  that  the  defendant  was  seised  or  possessed 
of  any  property,  but  merely  states  the  belief  of  the  complain- 
ants:   Mauntford  v.  Taylor y  6  Yesey,  702. 

There  is  no  description  of  the  property,  nor  of  the  incum- 
brances on  it.  The  whole  bill  is  vague,  uncertain  and  inf  ormaL 
See  McElwain  v.  Wiilis,  9  Wend.,  561,  567-8-9. 

The  bill  is  mttUi/ariotts,  and,  therefore,  demurrable:  JiU- 
ford  Oh.  PL,  118,  and  note.  The  demurrer  goes  to  the  whole 
bill:    Boydv.  ITayt,  5  Paige,  79. 

Even  were  the  general  demurrer  decided  to  be  inapplicable, 
the  objections  now  taken  are  good  causes  of  demurrer,  are 
tenue:    Stary'e  Eq.  A,  865. 

[^282]    *iS  G.  Seaman,  for  complainants: 

The  want  or  defect  of  averment  required  by  the  189th  rule 
of  court  in  New  York,  which  is  our  109th  rule,  has  been  held  a 
defect  of  form  only,  and  may  be  supplied  by  amendment: 
McEhoain  v.  WtUie,  8  Paige,  506,  507. 

The  defect  in  this  case,  if  it  was  a  defect  at  all,  was  in  the 
affidavit  only,  and  not  in  the  bill,  and  according  to  the  case  of 
MeEhoain  v.  WiUie,  was  a  defect  of  form  only,  at  most,  and  has 
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been  cored  by  the  amendment  or  new  affidavit  filed,  call  it  by 
what  name  yoa  choose. 

Sacb  a  defect  cannot  be  taken  advantage  of  on  general 
demarrer,  bat  most  be  taken  advantage  of  either  on  motion  or 
on  special  demorrer.  A  general  demurrer  is  good  only  when 
it  appears  on  the  face  of  the  bill  that  the  complainant  has  no 
eqaity:  Story*9  JEj,  JPl^  667^  sec  455.  Demurrers  for^  all 
causes,  except  a  want  of  equity,  must  be  special:  M^farcTs 
1%  21S,  2U;  Story's  JEj.  Pi.,  357,  sees.  455,  457. 

The  amendments  to  the  bill,  being  mere  matters  of  form,  ancT 
not  of  substance,  are  considered  as  forming  part  of  the  orig- 
inal bill,  and  refer  to  the  time  of  filing  the  bill:  Hurdv.  MoereU, 
1  Paige,  124;  MUford^s  IH.,  55,  note,  SSO;  Knight  v.  Matthews, 
1  Mad.  R,  807;  Story's  JEq.  PL,  689;  Cooper's  Eq.,  S40. 

The  original  affidavit  to  the  bill  (which  defendant's  counsel 
claims  is  defective,  and  not  cured  even  by  the  amendments  and 
new  affidavit)  being  required  by  the  IlOthi  rule  of  this  court, 
either  is  or  is  not  a  necessary  part  of  the  bill  itself;  if  not,  then 
it  is  a  mere  preliminary  matter,  and  the  demurrer  being  to  the 
bill  only,  and  not  to  this  preliminary  affidavit,  cannot  reach  it, 
even  if  it  is  defective  or  totally  wanting.  If  it  is  a  necessary 
part  of  the  bill  itself,  then  the  amended  affidavit  cures  the 
defect,  by  coming  directly  within  the  terms  of  the  general 
order  to  amend,  and  is  good  without  the  special  clause  of  which 
the  defendant's  counsel  complains. 

If  the  affidavit  to  the  bill  is  not  a  necessary  part  of  the  bill 
itself,  then  the  question  arises,  is  it  necessary  at  all, 
unless  for  *the  purpose  of  obtaining  an  injunction  or  [*233] 
receiver  before  answer.  That  is  the  only  object  of  it; 
the  proceedings  would  be  good  without  any  affidavit  at  all. 
But  if  this  be  not  the  true  construction,  then  the  worst  con- 
struction that  can  be  put  upon  it  is  that  it  is  a  mere  irregular- 
ity of  practice.  If  so,  the  only  remedy  the  defendant  could 
have  would  be  to  move  to  dismiss  the  bill,  and  this  should  have 
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been  done  before  appearing  in  the  caase,  or  at  the  first  oppor- 
tunity after  being  informed  of  the  irregularity. 

By  appearing  and  patting  in  a  general  demurrer,  and  allow- 
ing more  than  six  months  and  a  term  of  the  court  to  elapse 
without  objection,  it  is  now  too  late.  Hie  party  has  waived 
his  right  to  raise  any  such  objection.  It  has  been  expressly  ' 
decided  by  Chancellor  Kent,  in  two  cases,  that  irregularities  of 
practice  are  waived,  if  the  objection  is  not  made  in  a  proper 
manner  at  the  first  opportunity:  Skinner  v.  Dayton^  5  Johns. 
Ch.,  192;  2  Johna  Ch.,  226. 

The  demurrer  is  general,  and  if  too  broad  must  be  overruled. 
If  a  demurrer  is  bad  in  part,  it  must  be  wholly  overruled,  as  it 
covers  too  much:  Janes  v.  JFhost,  1  Jacobs,  467;  Mitford's  PL, 
214.  It  is  here  attempted  to  combine  together  several  imagin- 
ary causes  of  special  demurrer,  in  order  to  make  one  good 
cause  of  general  demurrer — a  strange  mode  of  argument. 

A  bill  may  be  filed  as  well  in  aid  of  an  execution  at  law,  to 
discover  property  that  may  be  subjected  to  execution,  as  to 
reach  mere  equitable  interests  and  choses  in  action:  Cuyler  v, 
Moreland,  6  Paige,  274;  Leroy  v.  RogerSy  8  Paige,  236. 

A  bill  may  be  filed  for  the  sole  purpose  of  aiding  execution 
at  law,  that  is  for  the  discovery  of  property,  that  it  may  be 
levied  on  by  the  execution;  in  such  case  the  execution  must  be 
out,  and  inthe  sheriff's  hands  ready  to  be  levied  on  the 
property  when  the  discovery  is  made:  Leroy  v.  Itogere^  3  Paige, 
234  to  287;  Angd  v.  Draper^  1  Yemen,  898,  899;    6  Yes., 

jr.,  788. 
[^284]        *And  on  a  general  bill  without  any  special  allega- 
tions, defendant  will  be  compelled  to  discover  all  his 
property,  including  lands  as  well  as  personal  estate^  lying  out 
of  the  jurisdiction  of  the  court:  S  Paiges  2S5. 

Taking  out  a  new  execution  will  not  prevent  the  plaintiff 
from  filing  a  creditor's  bill  to  reach  equitable  interests,  as  long 
as  the  judgment  is  not  paid,  and  property  sufficient  to  satisfy 
it  has  not  been  levied  on:   Cuyler  v.  Moretand^  6  Paige,  274. 
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Bringing  suit  on  judgment,  after  retam  of  an  execution 
unsatisfied,  and  obtaining  a  new  judgment,  will  not  prevent  a 
creditor  from  filing  a  creditor's  bill  on  the  original  judgment, 
as  the  original  judgment  is  not  thereby  extinguished:  ScUea  v. 
Lyona^  7  Paige,  8d. 

After  judgment  and  an  execution  returned  unsatisfied,  if  the 
judgment  is  assigned,  the  assignee  may  file  a  creditor's  bill  in 
his  own  name,  and  without  taking  out  a  new  execution:  GUoMon 
«.  Oage,  7  Paige,  121  to  124. 

The  demurrer  must  be  overruled,  and  if  so  a  receiver  will  be 
appointed,  of  course.  See  2  PaigBj  SJ^^  SIfi;  7  JPaige^  58, 
where  Chancellor  Walworth  says  complainant  may  move  for  an 
injunction  or  receiver. 

If  defendant  is  allowed  to  answer,  it  should  be  on  the  pay- 
ment  of  costs:  7  Paige,  86,  124, 

In  all  cases,  on  overruling  a  demurrer,  leave  to  answer  should 
be  given  only  on  the  condition  of  paying  costs  and  answering 
in  a  short  period;  such  is  the  unvariable  rule  at  law.  See, also, 
1  JEToff.  Ch.  Pr.,  216. 

Thi  Ghjlncxllob: 

The  affidavit  filed  under  the  leave  of  the  court  must  be  con- 
sidered as  cumulative,  and  does  not  supersede  the  first.  They 
are  both  annexed  to  the  bill,  and  stand  of  record.  Treating 
the  two  affidavits  as  of  force  and  subsisting,  all  the  allegations 
of  the  bill,  which  are  required  by  the  rules  and  practice  of  the 
court)  in  order  to  entitle  the  party  to  file  and  prosecute  a  credi- 
tor's bill  in  this  court,  are  sworn  to.  This  is  sufficient  upon  a 
general  demurrer.  The  existence  of  the  judgment,  the  issuing 
and  return  of  the  execution  unsatisfied,  and  the  alle- 
gation that  the  defendant  has  equitable  interests  *to  [^285] 
the  value  of  $100  and  more,  are  sufficiently  shown, 
and  are  sworn  to.  The  bill  is  not  multifarious.  A  bill  may  be 
filed  as  well  to  reach  mere  equitable  interests,  as  in  aid  of  an 
execution  at  law:    OuyUr  v.  Mardand,  6  Paige,  274.      The 
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right  to  file  a  oreditor'8  bill  baying  onoe  attaobed  by  tbe  return 
of  the  exeoation  onsatiafiedy  tbe  party  ia  not  prevented  from 
commenoing  proceedings  in  chancery  by  the  iasoing  of  a  new 
exeoation:  6  Paige^  274.  It  is  not  now  neoeesary  to  decide 
whether  the  allegations  in  the  bill  are  safficiendy  specific  to 
entitle  tbe  complainant  to  the  relief  he  seeks  in  aid  of  bis  exe- 
cution. Tbe  bill,  as  a  creditor's  bill  merely,  is  safficient  upon 
this  question.  A  general  demurrer  for  want  of  equity  cannot 
be  sustained,  unless  the  court  is  satisfied  that  no  discoYery  or 
proof  properly  caUed  for  by  or  founded  on  the  allegations  in 
the  bill,  can  make  the  subject  matter  of  the  suit  a  proper  case 
for  equitable  cognisance:  Bleeker  o.  Bingham^  3  Paige,  246. 

Where  a  new  cause  of  demurrer  is  assigned,  ore  ten/u$f  tbe 
cause  must  be  co-extenrive  with  tbe  demurrer. 

Demurrer  oyerruled,  and  reference  for  the  appointment  of  a 
receiver. 
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John  ▲.  Pratt  and  another  ▼•  Bdward  S.  Campbell  and 

others, 

Aftmtn/  diumfowed.  Wh«r«  parttos  aMumed  to  be  agenti  for  a  bank  in  aetUlng  a 
demand,  and  procured  from  the  debtor  an  awignment  of  property  In  oompro- 
miae,  and  the  bank  denied  their  authority  to  make  the  oompromlae,  whereapon 
the  debtor  made  a  woond  aaslgnment  of  the  property  to  oompl&inanta,  heid, 
that  oomplainanta  might  maintain  a  bill  In  equity  to  reatraln  the  awnmed  agenta 
IRUB  oolieotlng  and  diqioalng  of  the  property,  (a) 

Motion  to  dissolve  injunction  for  want  of  equity. 

The  bill  states  that  in  December,  1838,  Thomas  Emerson 
was  largely  indebted  to  the  Bank  of  Windsor,  and  a  judgment 
had  been  recovered  against  him  by  the  bank,  to  the  amount  of 
t50,000,  upon  which  the  latter  threatened  to  issue  co.  <a./  that 
B.  R,  Campbell  and  Buf  us  Emerson  proposed  a  compromise, 
in  the  name  of  the  bank;  that  they  represented  themselves  as 
the  agents  and  attorneys  of  the  bank,  with  full  power  to  bind 
their  principal;  during  the  negotiation  they  conferred  repeat- 
edly with  the  officers  of  the  bank,  and  Thomas  Emerson  re- 
fused to  treat  with  them  in  any  other  capacity;  that  on  this 
understanding  a  compromise  was  made;  that  previously  to 
this,  the  bank  had  commenced  various  trustee  or  attachment 
suits  against  the  property  and  credits  of  Thomas  Emerson,  in 
the  states  of  Ohio,  Indiana  and  Michigan;  that  by  the  terms 
of  the  compromise,  Thomas  Emerson  was  to  pay  $20,000,  in 
approved  securities,  in  payment  and  satisfaction  of  the  bank's 
claim  against  him;  these  securities  were  to  be  assigned  to  E. 
R.  Campbell  and  Bufus  Emerson,  and  as  collateral  security 
for  the  payment  of  the  assigned  securities,  other  obligations 
were  to  be  transferred  to  said  Campbell  and  Emerson;  that 
Boyal  H.  Waller,  as  agent  and  attorney  of  all  the  parties,  was 
to  be  sent  to  Michigan  to  change  and  secure  the  obligations 

(a)  ▲  parwn  oannot  ntlty  in  part  the  oontraet  of  one  who  has  aasomed  to  aet  aa 
hit  af«Btk  and  repudiate  it  in  other  partloulars:  Widner  v.  Olmgtead,  14  Mich.,  ISI; 
PeninmOar  Bank  v,  Hanmer,  n>.,  906;  BuMUn*  v.  Ladd,  Id  Mich.,  4SS. 
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which  had  been  aasigned  by  T.  Emerson  in  payment 
[*2d7]  and  satisfaction  of  the  bank's  *olaim  against  him,  and 
which  were  principally  due  and  owing  from  residents 
of  this  state;  that  the  bank  authorized  him  to  act  for  them  in 
the  premises,  and  by  virtne  of  their  power  of  attorney  he  dis- 
continued the  attachment  saits,  changed  the  form  of  the  seca- 
rities  assigned  in  payment,  took  some  notes  payable  to  Camp- 
bell and  Emerson,  and  took,  also,  an  assignment  to  them  of 
some  bonds  and  mortgages;  after  doing  this,  he  retomed  to 
Vermont  The  bank  professed  to  be  dissatisfied,  and  demanded 
and  reoeiTed  additional  securities  as  collateral  to  those  assigned 
in  payment  of  T.  Emerson's  debt,  and  which  had  been  thus 
changed  by  said  B.  H.  Waller;  that  after  this,  the  bank,  for 
the  first  time,  repudiated  the  contract,  denied  the  right  of  B. 
R.  Campbell  and  Rnf  us  Emerson  to  bind  them  in  the  premises, 
and  without  proffering  a  return  of  the  seicurities,  proceeded  on 
their  judgment  against  said  Thomas  Emerson,  and  issued  exe- 
cution thereon;  that  at  the  same  time  Campbell  and  Emerson 
took  similar  ground,  and  claimed  all  the  above  securities  as 
their  own  individual  property;  that  this  claim  was  founded 
principally  on  the  alterations  of  the  articles,  made  by  them 
fraudulently,  after  the  first  execution  thereof;  that  after  the 
perpetration  of  these  alleged  frauds,  and  the  entire  failure  of 
the  contract  between  Thomas  Emerson  and  the  bank,  he 
assigned  all  the  securities  and  all  his  claim  against  the  bank 
and  said  Campbell  and  Emerson  to  the  complainants,  who  had 
incurred  heavy  responsibilities  for  his  benefit.  The  complain* 
ants  aver  the  utter  insolvency  of  Edward  R.  Campbell  and 
Rufus  Emerson;  they  aver  that  the  notes,  bonds,  etc.,  are  now 
in  Detroit,^and  some  of  them  in  process  of  collection,  and  pray 
that  said  Campbell  and  Emerson  may  be  compelled  to  deliver 
them  to  the  complainants;  that  the  attorneys  who  hold  them 
may  be  restrained  from  giving  them  back  to  Campbell  and 
Emerson,  and  from  paying  moneys  already  collected  to  the 
latter;  that  no  more  suits  may  be  broaght  in  behalf  of  Camp- 
aris 
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bell  and  Bmersoiiy  and  that  the  seyeral  debtors  may  be  decreed 

to  pay  and  aocoant  to  the  complainants;  and  may  be  enjoined 

from  paying  Campbell  and  Emerson. 
No  injunction  is  asked  to  restrain  the  proceedings  at  law 

already  commenced. 

^Injunction  granted  as  prayed.  [*288] 

The  defendants  move  to  dissolve  the  injunction  for 

want  of  equity  in  the  bill. 

J9.  Goadwiny  in  support  of  the  motion: 

1.  The  whole  case  is  based  on  the  assignment  from  Thomas 
Emerson  to  Emerson  and  Campbell,  which  is  attempted  to  be 
varied  as  to  its  legal  effect,  by  parol:    1  Peters  M.,  1;  4  B,  A 

a,  61S. 

This  cannot  be  done.  It  was  executed  with  a  full  knowledge 
of  the  facts,  and  deliberately.  Emerson  intended  to  execute 
just  such  an  instrument  at  the  time  of  its  exectUion^  and  the 
previous  conversations  and  negotiations  cannot  be  resorted  to 
to  control  it;  they  are  merged  in  it. 

As  to  the  insolvency,  it  is  alleged  to  have  existed  at  the 
time. 

2.  Upon  the  ground  assumed  by  the  complainants,  there  is 
no  consideration  for  the  agreement.  Emerson  owed  the  whole 
debt,  and  was  bound  legaUy  to  svffer  judgment  and  pay  it;  and 
judgment  being  rendered,  to  pay  the  tohole  amount.  If  a  false 
plea  were  interposed  for  delay,  the  court,  if  such  were  known 
to  them  to  be  the  fact,  would  strike  it  out  without  ceremony, 
and  the  agreement  to  receive  a  less  sum  than  the  amount  due 
would  be  no  satisfaction  or  discharge,  even  if  the  lesser  sum 
were  paid;  and  the  damages  upon  such  a  covenant  would  be 
merely  nominal:  Chitty  on  Con.^  ^7;  17  Johns,  iS.,  169;  6 
East,  252;  4  B.  S  C,  61S;  1  lb.,  426. 

8.  Thomas  Emerson  makes  no  complaint  as  to  the  assign- 
ment or  the  present  disposition  of  the  bonds,  etc.  It  is  not 
oompetent  for  his  assignee  to  do  so  of  his  own  motion;  on  the 

tin 
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oontrary,  there  appears  an  after  consent  on  the  part  of  Emer- 
son. 

T,  Homeyn,  corUrd, 

Thi  Chancxllob: 

The  facts  presented  in  this  case  are  sufficient  to  retain  the 
injanction,  and  entitle  the  complainants  to  an  answer. 
[*230]  *After  Campbell  and  Bnfas  Emerson  had  obtained 
an  assi^ment  and  the  possession  of  the  property  of 
Thomas  Emerson,  by  assuming  to  act  as  the  authorized  agents 
and  attorneys  of  the  Bank  of  Windsor,  the  bank  refused  to 
perform  the  conditions  on  which  the  assignment  was  made, 
and  denied  the  authority  of  Campbell  and  Emerson  to  act  as 
the  agents  of  the  bank  in  the  premises,  and  the  bank,  and 
Campbell  and  Emerson,  who  assumed  to  act  as  the  agents  of 
the  bank,  now  refuse  to  return  the  property,  and  are  proceed- 
ing to  collect  the  demands,  and  use  the  property  assigned  by 
Thomas  Emerson. 

It  also  appears  that  subsequent  to  the  disavowal  of  the 
authority  of  Campbell  and  Emerson  by  the  bank  to  act  as  its 
agents  in  the  premises,  and  denial  of  their  authority  to  make 
the  compromise,  Thomas  Emerson  has  assigned  the  property 
and  demands  to  the  complainants,  who  claim  to  be  the  legal 
and  bona  fide  owners  of  the  same. 

The  facts  presented  by  the  bill  are  sufficient  to  authorize  the 
retaining  of  the  injunction,  and  the  motion  to  dissolve  must  be 
denied. 

Motion  denied. 

SM 
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Clark  As  Tillinghast  ▼.  The  Saginaw  City  Bank  and  Nozman 

Little. 

Plea  and  answer.  A  defendant  maj  plead  to  one  put  of  die  bill,  end  aoewer  to 
another  part;  Imt  these  defenses  must  dearlj  refer  to  separate  and  distinct 
parte  of  the  bill. 

VHien  the  answer  and  plea  are  to  the  same  parte  of  the  hlU,  the  answer  orermles 

The  hill  in  this  case  is  filed  for  the  collection  of  certain  bills 
and  drafts  of  the  Saginaw  City  Bank,  for  a  disooverjy  and  the 
removal  of  Norman  Little,  the  receiver  heretofore  appointed, 
and  prays  for  the  appointmentment  of  a  new  receiver,  etc. 

The  defendants  plead  to  all  the  discovery  prayed  in  the  bill, 
and  to  all  the  relief  prayed,  except  as  to  the  dividend  to  be 
received  from  the  receiver,  and  answer  to  nearly  all  the  matters 
charged  in  the  bill. 

The  case  was  set  down  for  argument  on  the  plea,  under  the 
provbion  of  rule  82. 

JE  0.  Seaman^  for  complainants: 

The  answer  overrules  the  plea:  MU.  /%,  319^  320;  Slon/s 
Eq.  FL,  606,  606. 

&  G.  Watson,  for  defendants. 

Thb  Chancellor  : 

The  defendants  may  plead  to  one  part  of  the  bill,  and  answer 
to  another  part;  but  these  defenses  must  clearly  refer  to  separ- 
ate and  distinct  parts  of  the  bilL  If  the  defendants  have 
answered  to  any  part  of  the  bill  to  which  they  have  pleaded, 
the  answer  overrules  the  plea:    MU,  PL^  319,  320. 

The  plea  in  this  case  extends  to  all  the  discovery,  and  nearly 
all  the  relief  prayed.  In  fact,  the  plea  and  answer  appear  to 
apply  to  the  same  parts  of,  and  each  to  nearly  the  whole  bill; 
the  answer  consequently  overrules  the  plea. 

Plea  overruled. 

S16 
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ThonuM  B.  W.  Stookton  and  others  ▼.  Ottrdner  B.  Williams 

and  others. 

BtiHng  atUlB  d^femJL   ▲  ragalar  order  to  tete  the  bill  m  eonfawadwfll  nolbeMl 
Mido  upon  ft  dmple  «llld*Ttt  oC  mortti,  although  an  ozoaao  if  gtv«a  for  the 


Ib  tndh  oam,  the  dof endant  must  atther  prodnoe  the  swom  answer  which  he  pro> 
poiee  to  put  in,  or  mmt  in  his  petition  or  alBdavit  state  the  nature  off  his 
and  his  beilet  hi  the  troth  off  the  matters  oonstltntlnc  SDoh  def  I 


The  bill  in  this  case  was  taken,  pro  eof^etsOy  against  all  the 
defendants;  defendant  Williams  moTes  to  set  aside  the  order, 
pro  ooftfeMOy  and  for  leave  to  answer,  which  motion  is  fonnded 
on  the  affidavits  of  defendant  Williams  and  his  solicitors. 
Williams,  in. his  affidavit,  states  that  he  has  fnlly  and  fairly 
stated  his  defense  to  his  solicitors,  and  is  advised  by  his  said 
solicitors,  and  verily  believes,  that  he  has  a  good  and  sabstan- 
tial  defense  on  the  merits,  to  the  complainants'  bill  of  com- 
plainty  and  that  great  injostice  would  be  done  if  he  should  be 
precluded  from  putting  in  an  answer,  and  thereby  having  an 
opportunity  of  contesting  the  validity  of  the  claim  set  up  by 
the  complainants;  that  the  property  in  controversy  is  of  great 
value,  etc 

Hunt  and  Watson,  the  solicitors  for  Williams,  in  their  affida- 
vits, excuse  the  default,  on  the  ground  of  a  misapprehension  of 
the  practice,  etc.,  and  also  state  their  belief  that  the  defendant, 
Williams,  has  a  defense  on  the  merits,  etc 

HwU  and  WiUsotiy  in  support  of  the  motion. 

Uvaser  and  Romeytit  opposed  the  motion: 

Before  the  court  will  open  an  order  to  take  the  hiSX^pro  eon^ 
/essOf  it  wQl  require  that  the  answer  proposed  to  be  filed  be 
exhibited:  1  Hoff.  CK  iV.,  56S;  Berne  v.  Ogiivie,  11  Ves.,  77, 

The  court  will   also  require  to  be  satisfied,  both  that  the 
answer  is  material,  and  apparently  full:    Boff.  CK  Jhr.^  S6S. 
fid 
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The  defendant  should  have  stated  the  nature  of  his  defense 
before  making  this  motion:  Landing  v.  MoPherson^  8  Johns. 
Ch.,  424;  Hunt  v.  WaUu,  6  Paige,  872. 


[♦242]     *Tkb  Chanoxllob: 

A  regular  order  to  take  the  biU  as  confessed  will  not 
be  set  aside  upon  a  simple  affidavit  of  merits,  although  an  ex- 
cuse is  given  for  the  default.  In  such  cases,  the  defendant 
must  either  produce  the  sworn  answer  which  he  proposes  to 
put  in,  so  that  the  court  may  see  that  he  has  merits,  or  must, 
in  his  petition  or  affidavit,  state  the  nature  of  his  defense,  and 
his  belief  in  the  truth  of  the  matters  constituting  such  defense, 
so  far  at  least  as  to  enable  the  court  to  see  that  injustice  will 
probably  be  done  if  the  order  to  take  the  bill  as  confessed  is 
permitted  to  stand:  HutU  v,  Watti$,  6  Paige,  871;  ZctnHng  v. 
MePhersanf  8  Johns.  Ch.,  424. 

The  defendant  may  have  twenty  days  to  exhibit  his  answer, 
under  the  circumstances  of  this  case. 

The  answer  having  been  exhibited  within  the  twenty  days, 
the  chancellor  opened  the  default,  and  permitted  the  same  to 
be  filed  on  payment  of  costs. 
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CUnton  E.  Atwater  and  others  ▼.  James  E.  Einman  and 

others. 

Oath  to  bOL  Where  no  preUmiiiftry  cyrder  te  required  it  is  not  neoeesaiy  that  UDi 
should  be  sworn  to.  Althon^  the  answer  under  oath  is  not  waired. 

Irregular  foredomire,  wUver  of.  Where,  in  a  f oraolosiire  of  a  mortgage,  hy  adver- 
tisement under  the  statute,  a  mistake  ooours,  which  renders  the  proceedings 
faregnlar  and  Toidable,  the  mortgagee  has  a  right  to  waive  those  proceedings, 
and  commence  d€  ncvo,  either  by  adrertisement  under  the  statute,  or  bj  avail- 
ing himself  of  tlie  rigiit  he  had  in  the  first  Instanoe  to  seek  his  remedy  in  this 
court 

This  was  a  bill  to  foreclose  a  moitgage  given  by  Carl  Brook- 
hoasen  and  wife  to  Clinton  £.  Atwater  and  Henry  A.  Delavan, 
the  complainants^  to  secure  the  payment  of  four  hundred  dollars. 
The  bill  is  in  the  usual  form  for  a  foreclosure,  and  does  not 
waive  the  necessity  of  the  defendants  answering  on  oath.  It 
further  states  that,  from  the  examination  of  the  records^  it 
appears  that  James  K.  Kinman  had  purchased  the  said  mort- 
gaged premises  for  the  sum  of  twelve  hundred  dollars,  and  re- 
ceived a  deed  for  the  same,  about  March  28,  1830,  which  deed 
was  on  record. 

The  bill  further  states  that  complainants  had  foreclosed  their 
mortgage  by  advertisement  under  the  statute,  and  that  the 
mortgaged  premises  were  sold  under  such  advertisement,  April 
9, 1889,  at  the  court  house  in  the  county  of  Hillsdale,  where  the 
mortgaged  premises  were  situated,  by  the  sheriff  of  said  county, 
and  bid  in  by  Salem  T.  King,  agent  and  attorney  for  complain- 
ants, for  the  sum  of  four  hundred  and  forty-seven  dollars  and 
sixty-three  cents;  that  the  usual  certificate,  affidavits  of  publi- 
cation, etc.,  were  duly  recorded. 

That  complainants  had  subsequently  ascertained  that 
[*244]     the  *sale  was  irreguliir,  inasmuch  as  both  lots  were 
sold  together,  instead  of  being  sold  separately,  pursu- 
ant to  the  provisions  of  the  statute. 

The  bill  further  states  that  Kinman  had  declared  the  sale  to 
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be  irregular^  and  that  oomplainants  would  be  compelled  to  fore- 
close again,  and  that  he  had  given  oomplainants  to  understand 
that  he  should  disregard  the  sale  entirely,  and  that  complain- 
ants are  apprehensive  that  if  the  sale  should  be  considered  void- 
able only,  and  liable  to  be  made  good  by  the  acquiescence  of 
the  p^Urties,  yet,  that  the  defendants  would  refuse  to  redeem  the 
said  premises,  and  that  they  would  contest  any  proceedings  at 
law  to  obtain  possession  of  said  premises. 
The  defendants  demur. 

Lee  and  Pratty  in  support  of  the  demurrer: 

1.  Complainants'  bill  is  not  sworn  to  by  complainants,  their 
agent,  attorney,  or  solicitor,  nor  the  answer  of  the  defendants 
on  oath  waived;  the  demurrer,  therefore,  is  well  taken:  Ijana- 
ing  V.  Pine,  4  Paige,  639. 

2.  If  the  bill  filed  was  verified  by  the  oath  of  complainants 
or  any  other  person,  the  defendants  were  not  bound  to  look 
beyond  the  copy  of  the  bill  served  on  their  solicitor  :  Ijaneing 
V,  Piney  4  Paige,  639. 

3.  In  the  first  place,  the  complainants  had  their  election  to 
foreclose  their  mortgage  at  law  or  in  equity,  and,  having  made 
their  election  and  foreclosed  at  law,  sold  and  bid  in  the  pre- 
mises»  they  cannot  now  foreclose  again  in  this  court. 

4.  The  complainants  have  not  made  such  a  case,  upon  the 
face  of  their  bill,  as  entitles  them  to  any  relief  in  this  court. 
The  complainants  do  not  ask  to  have  the  foreclosure  at  law  set 
aside  at  their  own  expense;  nor  does  it  appear  that  the  com- 
plainants have  ever  asked  the  defendants  to  waive,  or  in  any 
way  release,  any  error  in  the  proceedings  at  law.  Nor  does  it 
appear  but  that  the  defendants  would  have  been  will- 
ing, at  *any  time,  to  have  released  any  error  if  desired  [^245] 
or  requested.  Nor  does  it  appear  but  that  the  defend- 
ants intended,  in  good  faith,  to  pay  up  the  mortgage  and 
redeem  the  premises  before  the  time  for  the  redemption  expires. 

5.  If  there  was  an  error  in  the  proceedings  to  foreclose  at  law 
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it  .does  not  render  the  foreclosure  void;  at  most  the  proceedings 
are  only  voidable;  and,  therefore,  nntil  the  defendants  take  some 
steps  to  avoid  the  validity  of  the  foreclosure  and  sale,  the  com- 
plainants cannot,  in  equity,  ask  permission  of  this  court  to  avoid 
their  own  proceedings.  A  foreclosure  at  law  is  in  the  nature 
of  a  judicial  proceediug. 

A  bona  fide  purchaser  under  a  judicial  or  other  sale  at  law  is 
always  protected  where  there  is  jurisdiction.  And  this  ques- 
tion is  fully  settled  in  the  case  of  the  American  Tnsuranee  Co. 
V.  Msk,  1  Paige,  90;  and  in  which  case  the  bill  was  dismisaed 
by  the  chancellor  on  that  ground. 

George  (X  Gibbsy  for  complainants. 

Thb  Chanoxllob: 

Where  no  preliminary  order  is  required  it  is  not  necessary 
that  the  bill  should  be  sworn  to,  although  the  answer  under 
oath  is  not  waived.  This  is  not  required  by  the  English  prac- 
tice, or  by  the  rules  of  this  court,  as  they  now  stand. 

As  to  the  other  point  raised  by  the  demurrer,  it  is  aU^;ed 
that  in  the  proceedings  to  foreclose  under  the  statutes  by  adver- 
tisement, a  mistake  occurred  which  renders  the  proceedings 
irregular  and  voidable. 

It  would  certainly  be  in  the  power  of  the  mortgagee  to  waive 
those  proceedings  and  commence  de  novo  under  the  statute. 
And  this  being  undoubtedly  competent,  I  can  see  no  reason 
why  he  may  not  avail  himself  of  the  right  he  had  in  the  first 
instance,  and  seek  his  remedy  in  this  court.  If  he  seeks  his 
remedy  here  he,  of  course,  waives  the  proceeding  under  the 
statute,  and  all  claim  for  costs  under  that  proceeding. 

I  can  see  no  reason  for  the  argument  that,  by  first 
[^246]     proceeding  *under  the  statute,  which  proceeding,  by 
mistake  or  accident,  is  inoperative  or  void,  the  party 
has  made  his  election  and  cannot  have  relief  here. 

The  demurrer  must  be  overruled  with  costs. 

290 


S£COND  CIRCUIT.  247 


Tbatsr  v.  Lam^ 


(%arl6e  Thayer  and  others  v.  MaroiiB  Lane,  adnoiniBtratory 

etc.,  and  others. 

EguUifJuritdUeiion :  Partition.  Equity  bas  jarifldlotton  to  makB  pArtftloA  between 
joint  owners  of  lands,  notwithstanding  a  remedy  at  law  is  given  by  statute. 

Demurrer^  lehen  too  broad.  Where  a  demurrer  Is  to  the  whole  disooreiy  and  relief 
prayed  by  the  bill,  if  the  oomplainant  is  entitled  to  any  part  of  the  relief,  the 
demuner  must  be  orerruled.  (a) 

It^umetion  to  stay  probn^  taie :  Disputed  rightt.  Where  an  administrator  under  a 
Uoense  from  a  Judge  of  probate  was  prooeedlng  to  sell  the  Interest  of  the  Intes- 
tate In  sixteen  Tillage  lots,  whioh  interest  was  stated  to  be  one  undivided  half, 
upon  a  bUl  filed  by  the  other  parties  Interested,  stating  that  the  intestate  owned 
only  an  undlTlded  Interest  of  one-third,  an  Injunction  was  granted  to  restrain 
the  sale,  and  the  ohanoeUor  refused  to  dissolve  the  injunction  until  the  Interest 
of  the  intestate  was  ascertained  and  settled. 


The  bill  in  this  case  was  filed  for  a  partition,  and  states  that 
Samuel  Wheeler  and  Richard  H.  Root  (both  deceased),  of  the 
state  of  Ohio,  were,  in  their  lifetime,  seized  in  fee,  as  tenants 
in  common,  of  certain  village  lots  in  the  village  of  Ann  Arbor, 
in  the  state  of  Michigan  ;  that  said  Wheeler  died  intestate, 
leaving  five  children,  his  heirs  at  law.  That  Root  was  seized 
of  two  equal  undivided  third  parts  of  said  village  lots,  and 
Wheeler  was  seized  of  the  other  equal  undivided  third  part 
thereof.  That  Charles  Wheeler,  brother  to  Samuel  Wheeler, 
was  appointed  administrator  upon  the  estate  of  Samuel  Wheeler, 
in  the  state  of  Ohio,  and  was  also  appointed  guardian  for 
Amanda  Wheeler,  one  of  the  heirs. 

That  about  June  18,  1834,  William  Munroe,  of  the  state  of 
Ohio,  was  treating  with  Root  for  the  purchase  of  his  interest 
in  the  lots  ;  that  it  was  finally  agreed  between  Root,  Munroe 
and  Wheeler,  administrator,  that  he,  Wheeler,  should  have  his 
first  choice  of  four  of  the  lots  for  and  in  behalf  of  the  heirs  of 
S.  Wheeler,  and  that  Root  should  take  the  remaining  twelve 
for  his  portion,  and  that  G.  Wheeler  and  Munroe  should  pro- 

(a)  See  Clark  v.  DaviM,  ante,  8B7;  WUUanu  v.  Hubbard,  WaL  Ch.,  98;  EAwarde  v, 
HtMert,  WaL  Oh.,  M;  Burpee  v.  Smith,  WaL  Oh..  827:  Manning  v.  Drake,  1  Mich.,  M; 
Hamkine  v.  (Vermont,  16  Mich.,  61t 
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oeed  from  Madison,  in  the  state  of  Ohio  (where  this  arrange- 
ment was  made),  to  Ann  Arbor,  in  the  state  of  Michigan,  and 

make  partition  according  to  said  understanding  and 
[*248]     agreement    *That  it  was  the  express  agreement  that 

the  four  lots  to  be  first  selected  were  eqoal  to  one- 
third  part  of  the  sixteen  lots  in  value.  That  Boot  and  wife 
conveyed  to  Manroe  by  deed,  twelve  equal  undivided  sixteenth 
parts  of  said  lands,  to  be  held  in  common  with  the  heirs  of  S. 
Wheeler.  That  soon  afterwards,  Wheeler,  administrator  and 
Mnnroe  proceeded  to  Ann  Arbor  and  made  partition,  and 
Wheeler,  the  administrator,  chose  and  selected  lots  numbers  15 
and  16  in  block  number  2,  north  of  Huron  street,  range  6,  and 
lots  numbers  4  and  6  in  block  8,  north  of  Huron  street,  range 
3,  as  the  four  lots  to  be  by  him  selected  for  the  heirs,  and  that 
Munroe  accepted  and  received  the  other  twelve  lots  as  his  por- 
tion, and  assented  to  such  partition  and  division. 

That  September  10,  1834,  Munroe  deeded  to  complainant 
Charles  Thayer  the  said  twelve  lots;  that  the  deeds  from  Boot 
and  wife  to  Munroe  and  from  Munroe  to  complainants  were 
duly  recorded,  eta;  that  the  deed  from  Munroe  to  complainant 
Thayer  was  intended  to  convey  to  complainant  Thayer  the 
entire  interest  Munroe  had  in  said  16  lots.  That  complainant 
Thayer  took  immediate  possession  of  the  lots,  and  continued 
in  possession;  that  in  the  month  of  December,  1834,  Thayer 
conveyed  lots  numbers  6, 7  and  8,  in  block  3,  to  complainant, 
George  Ellinedob;  lots  6  and  6  in  block  2  to  William  J.  Brown; 
lot  number  4  to  Caroline  Brown;  the  deeds  of  which  said  sev- 
eral lots  were  duly  recorded,  eta  That  lots  numbers  4  and  5 
had  since,  by  several  intermediate  conveyances,  been  conveyed 
to  complainant  G^rge  Ward;  that  lot  number  6  has  been  con- 
veyed to  complsdnant  William  F.  Leaman,  by  deed  bearing 
date  December  6,  1836,  recorded  April  8,  1837;  that  com- 
plainant Thayer  conveyed  lots  7  and  10  in  block  3  to  A.  Burr 
Harrington,  and  he  conveyed  the  same  to  Samuel  Hamlet,  who 
then  owned  and  occupied  the  same;  that  the  purchasers  of  said 
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Iota  raspeotively  had  taken  possession  of  the  same  and  made 
valuable  improvements  in  good  faith,  and  with  the  fall  belief 
that  the  purchasers  thereof  respectively  had  good  and  perfect 
titles  to  the  same.  The  bill  states  that  partition  may  be  made 
of  the  said  sixteen  lots  so  as  to  save  to  complainants 
their  respective  ^improvements,  and  still  do  justice  to  [*249] 
all  persons  interested  in  said  premises.  The  bill  fur- 
ther states  that  Marcus  Lane  has  been  appointed  administrator 
of  said  Samuel  Wheeler,  deceased,  by  the  judge  of  probate  of 
the  county  of  Washtenaw,  state  of  Michigan,  and  that  he  has 
published  notice  that  he  would  expose  for  sale  at  public  ven- 
due, at  the  court  house,  in  the  village  of  Ann  Arbor,  on  the 
third  day  of  August  instant,  the  equal  undivided  half  of  all  of 
said  lots,  by  virtue  of  a  power  and  license  granted  by  the  judge 
of  probate  of  the  county  of  Washtenaw,  aforesaid,  authorising 
the  sale  of  the  real  estate  belonging  to  the  estate  of  the  said 
Samuel  Wheeler,  deceased.  And  the  bill  prayed  an  injunction 
to  restrain  the  sale,  which  was  granted. 

Defendant  Lane,  the  administrator,  demurred  to  so  much  of 
the  bill  as  prays  for  relief  and  discovery,  and  as  relates  to  the 
agreement  in  the  bill  mentioned  between  Charles  Wheeler  and 
William  Munroe  for  a  division  and  partition  of  the  premises, 
and  assigns  for  causes  of  demurrer,  that  the  complainants  have 
a  full  and  complete  remedy  at  law  if  they  are  entitled  to  any 
relief. 

Defendant  Lane  also  answers  and  admits  that  Samuel  Wheeler 
and  Richard  H.  Root  were  seized  of  the  premises  in  question 
as  tenants  in  common,  in  equal  proportion;  as  to  the  statement 
in  the  bill,  that  Wheeler  owned  one-third  and  Root  two-thirds 
undivided,  he  knows  not  and  cannot  answer  as  to  his  belief  or 
otherwise.  Admits  the  death  of  Samuel  Wheeler,  leaving  cer- 
tain persons  his  heirs  at  law  whose  names  he  states  are  unknown 
to  him;  admits  that  the  complainants  and  the  defendant  Howlec 
have  acquired  a  title  to  an  undivided  interest  in  the  premises, 
but  how  or  by  what  means,  or  what  title  or  interest  they  have 
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aoqniredy  he  knows  not,  and  cannot  anawer  as  to  his  belief  or 
otherwise;  that  he  has  been  informed  and  believes  that  Ward, 
Klinedob  and  Leaman,  oomplainants,  have  made  valuable 
improvements  on  some  parts  of  the  premises,  bat  npon  which 
part  he  does  not  know,  and  cannot  answer. 

Admits  his  appointment  as  administrator,  and  sets  forth  all 
the  proceedings  under  that  appointment,  and  states  that  he  has 
no  estate  or  interest  in  the  premises  except  as  administrator;  ad- 
mits that  he  gave  notice  of  his  intention  to  sell  the  equal 
[*250]  undivided  *half  part  of  the  premises  under  an  order 
from  the  judge  of  probate  for  the  payment  of  the  debts 
due  from  the  estate  of  Samuel  Wheeler,  which  estate  is  reported 
insolvent,  and  states  that  he  intends  to  sell  as  soon  as  the  in- 
junction is  dissolved;  states  that  he  has  paid  all  taxes  which  he 
could  find  returned  to  the  register's  office  against  the  premises, 
without  regard  to  the  interests  of  the  complainants  or  any 
other  person. 

The  cause  was  heard  upon  the  demurrer  and  a  motion  to  dis- 
solve the  injunction. 


Mareua  Lan^  in  support  of  the  demurrer  and  motion  to 
solve  the  injunction: 

1st.  It  does  not  appear  that  Oharles  Wheeler  was  appointed 
administrator  by  any  court  or  authority  having  power  to 
appoint. 

2d.  It  does  not  appear  that  said  Charles,  if  appointed  by 
authority,  accepted  of  the  appointment,  and  entered  upon  the 
duties  of  his  office. 

Sd.  It  does  not  appear  that  said  Charles,  if  appointed  and 
qualified  according  to  the  laws  of  Ohio,  had  any  power  or 
authority  to  lease,  sell,  divide  or  control  the  real  estate  of  his 
intestate. 

4th.  It  does  not  appear  that  said  Charles  Wheeler  was  ever 
qualified  or  authorized  to  administer  upon  the  estate  of  said 
intestate  within  the  state  of  Michigan. 
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6tb.  That  an  adminiBtrator,  appointed  according  to  the  laws 
of  another  state,  has  no  power,  or  authority,  or  control  over 
the  estate  of  an  intestate  within  this  state,  unless  specially 
authorized  by  a  court  of  competent  jurisdiction  in  this  state:  S 
MasB.  E^.y  6U;  11  lb.,  SIS;  10  Wheaton,  19f^;  1  Cranch,  269. 

6th.  That  an  administrator,  appointed  according  to  the  laws 
of  this  state,  has  no  power  or  authority  to  divide,  sell  or  other- 
wise dispose  of  the  lands  of  his  intestate,  except  for  the  pur- 
pose of  paying  the  debts  of  his  intestate:  4  Mom.  Jiap.,  S58; 
1  lb.,  45,  46;  2  lb.,  478. 

7th.  It    does  not  appear  that  the  partition   was 
reduced  to  *  writing,  or  that  it  was   made  by  siud      [*261] 
Charles  in  his  capacity  of  administrator. 

8th.  That  complainants  have  a  full  and  ample  remedy  at  law. 

JdUea  and  Wilson,  contra  : 

Ist.  As  to  the  demurrer. 

A  court  of  chancery  has  eoneturrent  jurisdiction  with  a  court 
of  law,  to  compel  partition  between  tenants  in  common:  1 
Madd.  CK,  244;  Coleman  v.  Hutchenson,  3  Bibb,  209. 

The  title  here  is  not  disputed;  the  only  question  is  as  to  the 
extent  of  the  interest  of  the  respective  parties.  The  complain- 
ants' right  to  one  equal  undivided  half  part  of  the  premises  is 
admitted  by  the  answer. 

The  answer  does  not  disprove  the  facts  stated  in  the  bilL 

The  defendant.  Lane,  has  omitted  to  answer  the  statements 
in  the  bill: 

1st.  That  Charles  Wheeler  was  appointed  administrator  in 
Ohio,  and  also  guardian  to  one  of  the  minor  heirs. 

2d.  That  Charles  Wheeler  agreed  with  B.  H.  Boot,  the 
other  tenant  in  common,  to  make  partition  of  the  sixteen  lots; 
the  demurrer  only  admits  the  agreement  between  Charles 
Wheeler  and  Munroe. 

8d.  That  Charles  Wheeler  and  Munroe  made  partition;  that 

IS 


251  CASES  IN  CHANCERY. 


TtuYwm.  T.  Lun. 


Munroe  immediately  gave  a  deed  of  the  twelve  lots  which  fell 
to  his  share,  to  Thayer,  the  oomplainanty  who  took  possessioiL 

The  defendant  admits  that  complainants  and  Howlet,  one  of 
the  defendants,  have  acquired  a  title  to  an  nndivided  interest 
in  the  premises;  that  Ward,  Klinedob  and  Leaman  have  made 
improvements,  bnt  leaves  unanswered  the  fact  that  defendant 
Howlet  has  made  improvements  on  his  lot 

The  fact  that  the  four  lots  remaining  unsold  by 
[*262]     Thayer  are  *of  equal  value  with  any  of  the  eight' sold 
by  him,  setting  aside  improvements,  is  unanswered. 

The  material  f act»  that  Boot  was  seised  of  two  third  parts 
and  Samuel  Wheeler  of  one  third  part  of  the  premises,  is  left 
unanswered;  the  defendant,  Lane,  does  not  even  state  that  he 
believes  it  untrua    See  Aptharpev.  Comttock^  Hopk.  Ch.,  148. 

The  defendant  insists  that  the  complainants  can  only  claim 
under  the  legal  title,  and  that  they  must  go  to  the  law  courts 
and  have  partition  under  that  title.  See  McukL  Ch.,  SdAtner. 
ed^  2U;  Com  v.  Smith,  4  Johns.  Ch.,  271. 

But  here  has  been  a  partition  by  parol,  and  a  long  continued 
possession  under  it.  The  defendant  has  not  answered  this  part 
of  the  bill;  he  does  not  deny  Thayer's  possession,  and  those 
holding  under  him;  and  to  the  charge  that  he,  as  administra- 
tor, has  taken  possession  of  the  four  lots  selected  by  Charles 
Wheeler,  and  has  paid  the  taxes  thereon,  he  answers  evasively 
as  to  the  payment  of  taxes,  and  as  to  taking  possession  there  is 
no  answer.  See  Jaekfon  «•  Bravm,  8  Johns.,  459,  as  to  parti- 
tion by  paroL 

But  was  Charles  Wheeler,  as  administrator  and  guardian, 
authorised  to  act  in  making  partition  ?  The  validity  of  his  acts 
is  not  questioned  by  the  answer;  that  he  did  act  in  making  the 
partition  is  admitted  by  the  demurrer;  and  that  the  defendant. 
Lane,  has  acquiesced  in  this  division,  and  ratified  the  partition, 
appears  from  the  fact^  not  denied  by  the  answer,  that  he  took 
(KMsession  of  the  four  lots  selected  by  Charles  Wheeler  for  the 
heirs.    SeeJaokion  v.  Richimyer,  13  Johns.,  867. 
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But  further,  as  to  the  improTements.  Partition  may  be 
made,  reserring  to  the  oomplainants  their  improTementSy  with- 
out prejudioe  to  the  other  persons  ooncemed;  this  is  not  denied. 
On  a  partition  every  part  of  the  estate  need  not  be  divided:  1 
Madd.  Oh.,  £45. 

Ths  Ohahoxllob: 

That  oonrts  of  eqoity  have  jnrisdiotion  in  cases  for  partition, 
where  the  f  aots  are  like  those  here  presented,  is  well  settled. 

The  demurrer  here  being  to  the  whole  discovery  and  relief, 
cannot  be  sustained;  the  demurrer  must,  therefore,  be  over- 
ruled. 

*As  to  the  injunction,  I  have  had  some  doubt  [*25d] 
whether  the  defendant,  Lane,  should  not  be  permitted 
to  sell  whatever  interest  the  estate  may  have  in  the  premises; 
but  as  the  amount  of  the  interest  of  the  several  parties  is  dis- 
puted, it  being  alleged  in  the  bill  that  the  heirs  of  Wheeler  are 
in  fact  entitled  to  but  one-third  of  the  premises,  and  the  defen- 
dant. Lane,  proposing  to  sell  one-half,  a  sale  would  further 
embarrass  the  title,  and  I  think  the  injunction  should  be  re- 
tained until  those  rights  are  ascertained  and  settled. 

Demurrer  overruled  and  injunction  retained. 
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Fntt  and  Barker  ▼.  The  Bank  of  Windeor. 

AiftpoMMi,  MTvlot c/.   The ■efTlotoCambpflBna Upon adrfeedaat QUI <rf Hit 
trregnlar. 

This  was  a  motion  to  set  aside  the  default  entered  in  this  case^ 
and  the  seryioe  of  the  sabpcBna,  on  the  ground  that  the  snbpcBua 
was  serred  out  of  the  state*  It  appeared  that  the  subpcsna  was 
served  on  the  defendants  in  the  state  of  Yermont. 

2>.  Ooodwin^  in  support  of  the  motion: 

The  serrioe  of  the  subpcana  was  irregular  and  Yoid;  the  ser- 
vice and  all  subsequent  proceedings  must,  therefore,  be  set 
B.  &j  see,  Se7y  Sri;  Dtmn  V.  Dunn,  4  Paige  B.,  426. 


T.  Romeyn  opposed  the  motion,  and  cited  1  Hoff.  Pf.,  110 
to  112,  n. 

Thb  Chanoellob: 

This  motion  must  be  granted  on  the  authority  of  the  case  of 
Dimn  V.  Dunn,  4  Paige,  425.  The  case  is  fully  considered,  and 
Chancellor  Walworth,  after  a  full  examination  of  all  the 
authorities  upon  the  subject,  comes  to  the  conclusion  that  the 
service  of  a  subpcsna  out  of  the  state  is  inregnlar. 

Motion  granted. 
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Jerome  ▼.  Seymour. 

WtBkiHtt  at  ^€  hearing.  Where  the  anignee  of  a  mortgAge  IUm  a  bill  to  f oraotoM^ 
letting  forth  the  mortgage  and  aarignment,  he  may,  upon  tlie  notloe  required 
bj  the  88d  role  to  the  oppoalte  party,  have  an  order  to  prore  the  awJgnment  as 
an  exhibit  at  the  hearing  under  the  proyialona  of  role  66. 

This  was  a  bill  of  foreolosare  filed  by  the  assigiiee  of  the 
mortgage. 

The  mortgage  and  assignment  to  the  complainant  were  set 
forth  in  the  bill 

Complainant  gave  four  days'  notice,  under  the  provisions  of 
rale  62,  of  a  motion  for  an  order  to  prove  the  assignment  of  the 
mortgage  as  an  exhibit  at  the  hearing  under  the  provisions  of 
rule  50. 

JS,  C.  Seaman^  for  complainant. 

W,  Saky  for  defendant. 

The  court  granted  the  order,  (a) 

(a)  Bnle  66  was  as  follows: 

**  Documentary  evidenre,  which  is  neither  made  an  exhibit  before  the  oommie- 
iloner,  or  set  out*  or  distinctly  referred  to  the  pleadings,  shall  not  be  read  on  the 
hearing,  unless  notice  of  the  intention  to  use  it  at  the  hearing  is  given  to  the  adverse 
party,  at  least  ten  days  before  the  expiration  of  the  time  allowed  to  produce  proofs 
and  no  deed  or  othm*  writing  shall  be  proved  at  the  hearing,  except  on  an  order  pie- 
Woosly  obtained,  after  due  notice  to  the  adverse  party.*' 

Qee  Backelo^  v.  ilTaliOM,  WaL  Oh.,  448,  for  a  decision  under  this  rule. 


•''** 
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Higgins  and  others  ▼•  Oupenter  aaid  snoOiar, 

o/  d/tfOMU,  A  defendant  who  had  deCanMed  Uie  oomplalnant  tor  gaflnra  la 
aarre  a  oopx  of  the  hlU,  attenrarda  flled  hia  anawer  and  moved  to  diaM>lva  an 
Inlunotioii:   JJaki,awat?«roCthedeCftalt.  (a) 

JfbUcm/Drdaerve.   Aiifilloayoiia  for  final  daona  moat  he  made  at  a  faiMral  term» 
even  though  thoj  he  haaed  on  a  deCanlt. 

This  was  an  applioation  at  a  special  tenn,  for  oonfirmation  of 
a  decree  to  dismiss  the  bill. 


JZ  IT.  Walker^  for  defendants,  at  a  special  term,  on 
of  the  entry  of  an  order  for  service  of  copy  of  the  bill  in  16 
days,  as  required  by  rule  20  of  this  court,  and  of  the  due  ser* 
yioe  of  notice  of  the  order,  and  also  stating  that  no  copy  of  the 
bill  as  required  by  the  rule  had  been*  served,  and  that  defend- 
ants have  entered  a  decree  in  vacation  with  the  register  of  the 
court,  dismissing  the  bill  with  costs,  now  moved  for  the  confir- 
mation of  the  decree  dismissing  the  bilL 

S.  f.  Cooper^  for  complainants,  produced  an  affidavit,  from 
which  it  appeared  that  the  defendants,  after  the  entry  of  the 
decree  dismissing  the  bilU  had  moved  the  court  for  a  dissolu- 
tion of  the  injunction  on  the  bill  and  answer  served  upon  him 
since  the  entry  of  the  decree  dismissing  the  bilL 

He  insisted  that  by  the  practice  of  this  court,  under  rule  17,  a 
defendant  may  answer  either  with  or  without  the  service  of  a 
copy  of  the  bilL  If  he  chooses  to  save  the  expense  of  a  copy  of 
the  bill,  by  resorting  to  the  pleadings  on  file  in  the  register's 
office,  he  can  do  so.  If  he  claims  a  copy  of  the  bill,  he  may 
compel  the  service  of  a  copy  by  virtue  of  rule  20.  That  rule  is 
one  for  the  defendants  accommodation  in  answering;  and  if 
subsequently  to  the  entry  of  an  order  for  service  of  a  copy,  he 

<S)  Sea  AweAa  «.  JAad,  WaL  Oh.,  ML 
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aeoepts  a  servioe  for  any  purpose,  the  object  of  the  rule  is 
aosweredy  and  the  order  is  waived. 

*If  the  order  requiring  servioe  of  a  copy  of  the  bill  [*267] 
were  not  so  waived,  the  motion  to  dissolve  the  injuno- 
tion  on  the  bill  and  answer  served  after  the  decree  to  dismiss 
was  a  waiver  of  that  decree,  in  accordance  with  the  rule  which 
waives  an  irregularity,  by  taking  proceedings  in  the  cause  sub- 
sequently to  it,  without  taking  advantage  of  this  irregularity : 
4  Paige,  288, 439;  2  Johns.  Ch.,  £4S;  6  lb.,  19 1 

Ths  Chanosllob: 

The  defendants  having  subsequent  to  the  default  filed  their 
answer,  and  based  thereon  a  motion  to  dissolve  the  injunction, 
have  waived  the  right  to  dismiss  for  want  of  service  of  a  copy 
of  the  bill. 

Further:  This  being  an  application  for  a  final  decree  in  the 
cause,  should  be  mad^  at  a  general  term:  Row  v.  Woodn/ff, 
4  Johns.  Oh.,  647. 
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to  dissolve  mtk  hijiiiietloB,  and  be  negleoted  to  appear  and  oppose  the  motion,  the 
defendant  was  permttted  to  tahe  his  order  dlssoWng  the  tnjnnotion  wtth 


Motion  to  diBsolve  an  injnnotion: 

£,  JPl  Ooqper,  for  defendant,  moYed,  in  tendering  admiflrion 
of  due  seryice  of  a  notioe  of  the  motion,  that  the  injunction 
iflsned  in  this  cause  be  dissolved  for  want  of  equity  in  the  bilL 
No  counsel  for  the  complainant  appearing  to  oppose,  Cooper 
contended  that  the  practice  in  such  cases  was,  or  should  be,  that 
the  motion  be  granted  with  costs,  without  the  papers  being  read 
or  any  further  account  given  to  the  court  than  simply  to  state 
the  application  to  be  made,  and  show  by  admission  or  affidavit 
that  notice  had  been  brought  home  to  the  opposite  party:  1 
Smith's  Pr.,66;  Utile  62,69;  2  Gained  JR.,  S79,  S80;  S  Cainetf 
iJ.,  82;  1  Hoff.  iV.,  661;  1  Duhlaj^B  iV.,  S27,  860^52. 


H.  Nl  Walker,  as  amicus  curiae,  suggested  that  the  former 
practice  of  the  court  had  been  to  look  into  the  papers  as  if  they 
had  been  submitted  on  argument 

Ths  Chanoxllob: 

Where  a  party,  after  service  of  notice  of  motion,  neglects  to 
appear  and  oppose,  the  court  say,  by  not  appearing  he  consents 
to  the  application:  Ekhaart  v.  Dearman,  2  Gaines,  879.  Such, 
also,  appears  to  be  the  practice  in  England. 

The  defendant  may  take  the  order  that  the  injunction  be  dis- 
solved with  costs,  stating  in  the  order,  however,  that  no  one 
appeared  on  the  motion  to  oppose. 
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Hiinnah  Walton  and  others  ▼•  Joseph  W.  Torrey  and  others. 

BettrakU  upon  dUefMti*m.  The  proTition  in  a  wUl  that  tha  estate  ehall  remain 
tindivlded  until  the  youngest  of  the  derisees  becomes  of  the  age  of  twenty-one 
years,  is  not  snch  a  Ifanttation  as  will  inhibit  any  one  of  the  doTisees  from  oon- 
▼eying  his  interest  in  the 


ProTisions  in  restraint  of  alienation  are  not  to  be  faTored.  (a) 

Probate  tale:  Judge  imteretted.  Where  a  sale  of  real  estate  was  ordered  by  a 
judge  of  probate,  and  it  appeszed  that  he  himself  became  interested  in  the  pur- 
chase, the  sale  was  set  aside,  and  a  resale  ordered  to  be  made  under  the  direc- 
tion of  the  court,  (b) 

The  bill  of  complaint  was  filed  in  September,  A.  D.  1836, 
and  states  that  in  May,  A.  D.  1825,  one  Jesse  Hicks,  of  Wayne 
oonnty,  Michigan,  was  seised  and  possessed  of  a  certain  farm 
on  the  Biyer  Rouge,  in  said  county,  called  the  Hicks  farm;  and 
that  said  Jesse  duly  made  and  published  his  last  will,  dated  May 
7,  1825.    The  provisions  of  the  will  are  set  forth  as  follows: 

1st.  My  will  is,  that  all  my  just  debts  and  funeral  expenses 
be  paid  out  of  my  personal  property. 

2d.  That  as  regards  my  real  estate,  my  will  is,  that  it  remain 
undiyided  in  the  use,  occupation  and  possession  of  all  my  chil- 
dren now  living,  until  the  youngest  attains  the  age  of  21  years, 
and  that  until  that  time,  the  rents  and  profits  be  equally  applied 
in  and  towards  their  support  and  education;  that  when  and  so 
soon  as  the  youngest  child  shall  have  attained  the  age  of  21 
years,  my  will  is  that  an  estimation  of  all  the  value  of  my 
real  estate  be  made  by  Orville  Cook,  of  Detroit,  and  Henry  L 
Hunt,  of  the  same  place,  or  if  they  should  not  be  living  at  that 
time,  then  by  such  persons  as  they  may  have  nominated,  and 
after  such  estimation  and  valuation,  that  the  said  real  estate  be 
divided  equally,  and  share  and  share  alike  among  my  children 
now  alive,  or  the  survivors  of  them,  and  the  heirs  of  any  who 

may  die  previous  to  such  division.    , 

*         .  » 

(o)  See  St.  Amcurv.  Bivard,  S  Ulch.,  894. 

(5)  See  BtaiMen  «.  Foiipardt  anie,  906,  and  cases  referred  to  In  the  note. 
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dd  Sach  part  of  my  stock  and  personal  property  as  may 
remain  after  payment  of  my  debts,  I  will  to  be  distributed, 
one-third  to  my  wife,  and  the  remainder  to  remain  for  the  use 

of  the  farm. 
[*260]         *4th.  My  will  is,  notwithstanding,  that  my  wife  be 
entitled  to  the  nse  of  the  homestead  daring  her  life, 
and  also  the  profits  of  one-third  part  of  the  farm  on  which  I  live. 

6ih.  I  hereby  revoke  and  annul  all  former  wills,  testaments, 
codicils  or  parts  of  the  same  heretofore  made  and  executed. 

In  witness  whereof,  etc. 

The  bill  further  states,  that  in  May,  1826,  said  Jesse  died, 
leaving  the  complainants,  Hannah  Walton,  now  Hannah  EBdks, 
his  widow,  and  Jesse  A.,  Betsy,  Hannah,  AdaUne  and  Theodore 
B.  Hicks;  also  Caroline  Hicks  (since  deceased,  without  issue) 
and  Andrew  Hicks  (supposed  deceased),  his  children  surviving 
him;  that  the  farm  has  not  been  sold  to  pay  said  Jesse^s  debts; 
that  said  widow  and  children,  except  Andrew  and  Caroline,  are 
sole  surviving  devisees  of  said  Jesse's  will;  that  said  Theodore  is 
youngest,  and  will  be  21  years  old  in  the  year  1841;  that  Lar- 
ned  and  Torrey  were,  in  1829,  and  previously,  lawyers  practic- 
ing in  Detroit;  that  after  said  Jesse  died,  his  said  wife  and 
children  believing  said  L.  and  T.  had  been  the  counsel  of  said 
Jesse,  applied  to  them  for  advice  as  to  the  rights  and  duties  of 
said  widow  and  children  under  said  will;  that  said  L.  and  T., 
by  a  show  of  kindness  and  regard,  gained  the  entire  confidence 
of  the  said  widow  and  children  in  their  legal  ability  and  integ- 
rity, and  became  their  counsel,  and  had  their  papers  relating  to 
sud  will,  and  knew  all  the  rights  and  duties  of  said  widow  and 
children  under  said  will,  and  knew  that  said  Theodore  would 
not  be  of  age  till  A  D.  1841;  that  L.  and  T.  in  1829  told  said 
widow  and  children  that  they  might  sell  or  encumber  said 
Hicks'  farm,  notwithstanding  said  will,  which  they  said  was 
invalid,  and  that  said  children  were  heirs  at  law,  and  th«t  said 
wife  and  children,  up  to  the  year  1832-3,  when  Torrey  left  the 
country,  believed  the  above  statements  of  said  L.  and  T.;  and 
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that  said  L.  and  T.  induced  said  widow  to  convey  her  interest 
in  said  farm,  by  telling  her  that  such  oonyeyanoe  would  not 
expose  her  to  be  turned  off  said  farm,  and  that  she  and  her  chil- 
dren should  have  possession  thereof;  and  that  said  widow  made 
such  oonveyancey  being  ignorant  of  the  effect  thereof,  March 
lOy  1832.  That  at  the  same  time  said  Jesse  A. 
*fiicks  conveyed  to  said  L.  and  T.  his  interest  in  said  [*261] 
farm  as  heir  at  law  of  said  Jesse,  stating  he  would  not 
thereby  lose  possession  thereof  till  1841;  and  that  April  6, 
1832,  by  similar  statements,  L.  and  T.  procured  a  deed  from 
complainants  Blanchard  and  wife,  while  the  wife  was  a  minor, 
of  one-sixth  part  of  said  farm;  and  that  said  L.  and  T.  by  the 
aforesaid  representations  induced  Downer  and  wife  (a  minor) 
to  convey  one-seventh  of  said  farm  to  one  Frazer,  and  then 
seized  the  first  opportunity  to  get  a  deed  from  Frazer  to  them- 
selves. 

The  bill  further  states,  that  in  1832,  said  Torrey,  as  judge  of 
probate  of  Wayne  county,  appointed  one  Johnson  guardian  of 
said  Theodore  and  Adaline,  and  soon  after  gave  him  license,  on 
application,  to  sell  the  interests  of  said  Theodore  and  Adaline 
in  said  farm;  that  said  Johnson  then  sold  and  conveyed  the 
same  to  one  Sawyer,  and  said  Sawyer  to  said  Lamed  and  Tor- 
rey; that  said  sale  was  unnecessary,  and  without  consideration 
either  from  Sawyer  or  Larned  and  Torrey;  that  Lamed  and 
Torrey  procured  the  appointment  of  said  Johnson,  and  his  deed 
to  said  Sawyer,  solely  to  get  title  to  the  interests  of  said 
minors.  The  bill  adds  that  Lamed  died  in  1834,  and  that  his 
heirs  since  pretend  that  said  Lamed  and  Torrey  leased  said 
farm  to  one  Isaiah  Walton,  who  had  married  said  widow,  and 
that  she  held  said  farm  under  him;  and  charges  that  if  so,  said 
lease  was  without  the  consent  of  any  of  the  complainants,  and 
in  order  to  undermine  them;  and  that  said  widow  never  pre- 
tended to  hold  under  said  Isaiah,  but  only  under  said  will;  that 
said  Torrey  and  heirs  of  said  Lamed  have  turned  said  com- 
plainants off  from  the  farm,  and  tihat  they  have  been  thereto 
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restored;  that  they  hare  since  commenoed  and  discontinued 
two  svitSy  and  afterwards  commenced  a  third  suit  to  recoYcr 
possession  of  said  farm. 

The  bill  prays  for  a  re-conyeyance  from  Lamed's  heirs  and 
Torrey  of  their  interest  in  said  farm,  and  that  the  deeds  to 
Lamed  and  Torrey  and  Sawyer  be  canceled,  and  for  an  injunc- 
tion to  stay  defendants  from  proceeding  under  the  forcible 
entry  and  detainer  act,  and  from  selling  or  effecting  possession. 
The  defendant  Torrey  puts  in  his  answer,  which  is 
[*262]  substantially  *ihe  same  with  the  answer  of  Sawyer 
and  that  of  the  infants;  which  last  defendants  set  forth 
some  facts  in  addition  to  those  stated  in  the  answers  of  Torrey 
and  Sawyer. 

All  said  answers  admit  the  seizing  of  Hicks  in  said  farm,  and 
that  he  died  and  left  such  wiU  and  such  children  as  is  stated  in 
the  bill,  but  express  ignorance  as  to  date;  submit  whether  said 
Jesse's  children  were  not  seized  in  fee  of  said  land,  as  heirs  at 
law,  and  were  competent  to  conyey  it;  and  whether  the  estates 
of  said  infant  complainants  were  not  subject  to  alienation,  like 
those  of  all  infants,  by  order  of  probate  court;  admit  partner- 
ship of  Lamed  and  Torrey,  from  October,  1825  to  1883,  but 
say  they  had  nothing  to  do  with  the  estate  of  said  Jesse,  and 
never  made  any  representations  to  complainants,  as  alleged  in 
the  bill;  that  the  said  Jesse  A.  Hicks  first  offered  his  and  his 
brother  Andrew's  share  in  said  farm  to  Lamed  and  Torrey  for 
t200,  to  pay  for  defense  of  said  Andrew  against  an  indictment; 
that  afterwards  said  Jesse  A.  and  his  mother  urged  Lamed  and 
Torrey  to  buy  her  share,  and  agreed  to  give  immediate  posses- 
sion, or  to  rent  the  farm  at  t50  per  year,  and  that  they  after- 
wards bought  the  shares  of  Blanchard  and  Downer.  All  these 
purchases  they  made  reluctantly  and  at  the  urgent  solicitation 
of  Jesse  A.  and  his  mother,  andpauf  1 100  per  share;  defendants 
deny  that  they  told  complainants  their  selling  would  not  make 
them  liable  to  be  tumed  off  of  said  farm  or  lose  possession  tiU 
the  youngest  was  of  age;  defendants  admit  plaintiffs'  statements 
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as  to  the  sale  of  the  infants'  shares^  by  order  of  Torrey,  as  jndge 
of  probate,  bat  deny  all  frand  or  irregularity  or  illegality  in 
the  same,  and  say  full  consideration  was  paid  for  the  same,  and 
deny  any  connection  of  Lamed  and  Torrey  with  the  proceed- 
ings relating  to  said  sale,  and  deny  all  fraud  and  all  intent  to 
commit  fraud  on  the  part  of  Sawyer  in  the  sale,  and  deny  all 
fraud  generally,  and  all  intent  to  oppress  or  harrass  said  plain- 
tiffs in  proceedings  to  obtain  possession  of  said  farm  in  1836. 

H.  T.  BdckuSf  for  complainants, 
J.  M.  Howard^  for  defendants. 

*TheChancbllob:  .  [*263] 

Whether  the  children  of  Jesse  Hicks,  deceased,  the  com- 
plainants in  this  case,  take  as  heirs  or  devisees,  they  take 
an  estate  in  preaenti^  and  whatever  interest  they  have  it  is  com- 
petent for  them  to  convey.  The  provision  in  the  will,  that  it 
should  remain  undivided,  is  not  such  a  limitation  as  would 
inhibit  anyone  from  conveying  whatever  interest  he  possessed. 
Provisions  in  restraint  of  alienation  are  not  to  be  favored. 
Whether  any  purchaser  could  enforce  a  partition  before  the 
youngest  child  became  of  age,  so  long  as  either  of  the  heirs  or 
devisees  retained  his  interest,  is  a  question  that  does  not  arise 
in  this  case.  The  interests  being  then  alienable,  it  was  within 
the  jurisdiction  of  the  judge  of  probate  to  decree  a  sale  of  the 
right,  title  and  interest  of  the  two  minors,  Adaline  and  Theo- 
dore £.  Hicks,  upon  a  case  being  made  upon  the  happening  of 
which  the  statute  authorized  the  sale  of  the  lands  of  minors  for 
their  support  and  maintenance. 

The  proceedings  appear  to  have  been  regular. 

The  decree  of  the  judge  of  probate  stands  of  foroe^  and  not 
appealed  from. 

It  is  too  late,  therefore,  to  interfere  with  the  decree.  As  to 
the  sale  and  purchase  in  fact,  by  Lamed  and  Torrey,  Torrey 
having  been  the  judge  of  probate  who  granted  the  order,  I 
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hare  had  some  doabt.  But  the  case  of  Devour  v.  Farming^  % 
Johns.  Ch.,  268,  goes  the  foil  length  of  declaring  saoh  a  sale 
Yoid. 

It  is  placed  upon  the  groand  of  disability  to  parohase,  aris- 
ing from  the  office  which  the  purchaser  held.  And  the  case 
quoted  by  Chancellor  Kent  on  that  occasion  extends  the  disa- 
bility to  g^oardiansy  judicial  officers,  and  all  other  persons  who 
in  any  respect,  as  agents,  had  a  concern  in  the  disposition  and 
sale  of  the  property  of  others,  whether  the  sale  was  public  or 
private,  judicial  or  otherwise. 

What  is  the  case  here?  The  defendant  Torrey,  acting  as 
judge  of  probate,  baring  previously  acquired  certain  portions 
of  this  property,  makes  the  order  for  the  sale  of  the  shares  of 
these  minor  heirs.  He  becomes  a  joint  purchaser  through  Saw- 
yer. 

If  there  is  any  wisdom  or  justice  in  the  rule,  it  seems 
[*264]  to  me  *that  this  presents  a  very  proper  case  for  its 
application.  Without  attributing  any  intention  to 
commit  a  fraud,  and  there  is  nothing  from  which  to  infer  it  in 
this  case,  it  seems  that  there  can  be  no  office  or  trust  which 
would  present  stronger  temptations  for  abuse  than  that  of  the 
one  occupied  by  Torrey,  if  the  real  estates  of  minors  could  be 
directed  to  be  sold  and  purchased  by  the  same  individual.  As 
to  this  portion  of  the  case,  then,  I  am  disposed  to  follow  the 
course  pursued  in  the  case  of  Devaux  v,  Fanning.  As  to  the 
claim  of  Mrs.  Blanchard  and  Mrs.  Downer,  the  daughters  of 
the  deceased,  they  are  alleged  to  have  been  minors  at  the  time 
of  the  ezecuion  of  the  deed.  As  the  result  in  this  respect  must 
depend  upon  the  establishment  of  the  fact  of  minority,  an  issue 
must  be  directed  to  try  that  fact.  The  shares  of  the  two  minor 
children,  Adaline  and  Theodore  K  Hicks,  must  be  put  up  for 
sale  under  the  direction  of  the  master,  at  the  same  price  at 
which  they  were  sold  to  Lamed  and  Torrey,  as  a  minimum;  if 
no  more  is  offered,  the  former  sale  to  stand  confirmed;  if  more 
is  offered,  the  master  to  proceed  to  sell  the  same^  and  upon 
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being  paid  the  oonuderatioiiy  to  ezecate  a  deed  thereof  to  the 
porohaser,  and  to  bring  the  money  arising  from  such  sale  into 
oonrt  to  abide  the  farther  order  of  the  court  in  the  premises. 
As  to  the  sales  made  by  the  other  complainants,  there  is  no 
groand  for  the  interference  of  this  conrt  in  the  premises. 
The  injunction  heretofore  granted  in  this  cause  to  be  dissolved. 
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Graham  and  another  t.  Blmore  and  another. 

8oUeiior;»ignature  by  one  who  it  not.  Where  a  aoUcttor  Iim  appeared  in  a  cause, 
and  a  demurrer  Is  filed,  signed  by  solldton  who  have  not  appeared,  the  demiir- 
ler  maj  be  treated  as  wUhooft  signatore  and  as  a  nullity. 


But  where  the  demurrer  tai  such  case  was  treated  as  a  nullity  by  the  complainants, 
and  a  default  was  entered  for  want  of  an  answer,  and  It  i^ipeared  that  the  signa- 
ture of  the  wrong  solicitors  was  put  to  the  demurrer  tty  mistake,  and  that  injus- 
tice would  be  done  if  the  detttidant  should  not  be  permitted  to  answer,  the 
default  was  set  aside  on  terms. 

Decree:  Cauae  eannai  be  eevered.  Where  there  are  joint  defendants  the  complain- 
ant cannot,  upon  apro  coi^esio  obtained  against  one,  before  the  cause  is  at  issue 
or  in  readiness  for  hearing  against  the  other,  enter  a  final  decree  and  ianie  exe- 
cution thereon  against  the  party  against  whom  the  bill  has  been  taken  as  con- 
fessed, and  leaTe  the  cause  to  proceed  against  the  other  defendant 

▲  final  decree,  or  an  interiocutoiy  decree,  which,  in  a  great  measure,  decides  the 
merits  of  the  cause,  cannot  be  pronounced  until  all  the  parties  to  the  bill,  and 
all  the  parties  in  interest,  are  before  the  court. 

This  court  will  not  adjudge  upon  a  part  of  the  case;  it  will  not  make  a  final  decree 
until  the  case  is  property  presented  in  such  form  as  will  enable  the  court  to  make 
a  final  disposition  of  the  case,  and  do  justice  to  all  the  parties. 


Where  a  cause  Is  in  readiness  for  hearing  against  one  defendant,  and  there  Is  another 
defendant  as  to  whom  the  cause  is  not  in  readiness,  the  defendant  who  has 
appeared  and  answered  cannot  notice  the  cause  for  hearing,  but  must  move  to 
dismiss  the  bill  for  want  of  prosecution  if  the  complainant  fails  to  expedite  it. 

Solieiiar;  motion  by  one  toko  ie  not.  It  is  no  objection  to  an  order  that  it  purports 
to  be  made  on  the  application  of  one  who  Is  not  the  solicitor  in  the  cause.  It  Is 
not  neoeMary  that  an  order  should  show  on  whose  motion  it  Is  made. 


Setting  OMide  d$fauU.   A.  decree  by  default  may  be  set  aside,  on  motion,  without 
petMon,  where  the  fkots  upon  which  the  motion  Is  based  appear  by  the  record. 

The  bill  in  this  case  charged  that  the  defendant,  William  H. 
Elmore,  had  obtained  goods  of  the  complainants^  who  are  mer- 
chants in  New  York,  to  the  amount  of  about  t600,  on  the  credit 
of  one  Frederick  W.  H.  Elmore,  by  representing  to  the  com- 
plainants that  he  was  the  agent  of  F.  W.  H.  Elmore,  to  pur- 
chase goods  for  him  on  credit;  that  this  representation  as  to  the 
agency  was  entirely  false,  and  that  William  H.  Blmore  pur- 
chased these  goods  on  this  fraudulent  representation  for  his  own 
benefit,  and  that  he  executed  to  the.  complainants  two  notes  for 
about  t300  each,  subscribed  with  the  niune  of  F.  W.  H.  Blmore, 
in  his  assumed  capacity  as  agent;  that  after  these  goods  were 
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obtftioed,  they  were  forwarded  to  Detroit,  where  William  H. 
Elmore  for  some  time  carried  on  mercantile  business  under  the 
name  of  F.  W.  H.  Elmore;  that  subsequently,  an  assign- 
ment of  this  store  of  goods  was  made  by  an  instru- 
ment *in  writing,  signed  F.  W.  H.  Elmore,  by  W.  BL  [*26C] 
Elmore,  his  attorney,  to  Hicks,  and  in  which  was  also 
a  ooYenant  that  it  passed  all  right  and  title  of  W.  H.  Elmore  to 
the  goods.  The  bill  charged  that  when  this  assignment  was 
made.  Hicks  had  knowledge  of  the  fraud  of  Elmore  in  obtain- 
ing complainants'  goods;  and  the  bill  contained,  also,  a  charge 
in  relation  to  the  assignment  of  the  goods  in  the  store  in  the 
following  terms:  **  among  which  said  merchandise,  your  com- 
plainants' charge  was  included,  the  merchandise,  so  as  afore- 
said, purchased  of  your  complainants,  or  the  portion  of  them 
which  remained  undisposed  of  by  the  said  William  H.  Elmore^ 
but  which  particular  part  or  portion  of  the  same,  complainants 
were  ignorant." 

The  bill  further  charged  that  complainants  parted  with  their 
goods  in  the  confidence  in  the  truth  of  this  representation;  that 
they  did  not  discover  the  fraud  until  after  the  notes  were  due 
and  until  after  they  had  demanded  payment  of  them  at  the 
store  where  William  H.  Elmore  had  traded;  that  after  dis- 
covering the  fraud,  they  demanded  a  return  of  the  goods  of 
Hicks  and  Elmore,  or  the  unsold  portion  of  them,  which  they 
refused  to  return;  that  complainants  had  commenced  no  legal 
proceedings  against  defendants,  except  the  filing  of  this  bill. 

The  first  prayer  of  the  bill  was  that  defendants  might  answer, 
the  defendant  Hicks  under  oath,  but  the  defendant  Elmore, 
without  oath,  from  an  inspection  of  the  inventory,  invoices  and 
books,  what  goods  were  obtained  from  complainants,  and  what 
portion  of  them  were  assigned  to  defendant  Hicks;  what  por- 
tion of  them  were  sold  by  William  H.  Elmore  before  the 
assignment,  and  what  portion  by  Hicks  since  the  assignment, 
and  for  what?  that  a  receiver,  with  the  usual  powers,  might  be 
appointed,  of  complainants'  goods  in  the  hands  of  defendants, 
le  Ml 
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or  either  of  them,  and  that  the  unsold  portion  of  them  be 
delivered  to  the  complainants;  that  Elmore  be  liable  for  the 
interest  of  the  whole  goods,  to  the  time  of  the  assignment  to 
Hicks,  and  for  the  amount  of  goods  sold  by  him;  that  both 
defendants,  or  either  of  them,  account  for  the  goods  sold  by 
Hicks  since  the  assignment,  and  the  interest  upon  the  unsold 
portion  of  them  since  the  assignment,  and  be  personaUy  liable 
therefor;  that  defendants  be  enjoined  from  assigning 
[*267]  or  *disposing  of  the  goods  or  their  proceeds,  and  for 
such  other  and  further  relief  herein  as  the  court  may 
order. 

Or  secondly,  that  defendants  might  answer  and  be  enjoined 
as  aforesaid;  that  they  be  decreed  to  return  the  unsold  portion 
of  the  goods  to  complainants,  and  to  account  and  be  personally 
liable,  as  aforesaid,  and  for  complainants'  costs.  The  complain- 
ants prayed  for  general  relief.  Their  prayers  were  all  in  the 
disjunctive. 

The  bill  was  taken  pro  ean/euo^BXid  after  the  cause  had  been 
set  down  on  the  orders  pro  confeaso  for  a  hearing,  and  notice 
for  a  final  decree,  H.  N.  Walker,  for  .defendant  Hicks,  applied 
on  affidavit  to  the  chancellor  for  leave  to  have  the  order  |>ro 
confosso  against  him  opened,  and  leave  to  answer.  The  affi- 
davit stated  that  previous  to  the  entry  of  the  default,  H  N. 
Walker  gave  notice  of  retainer  for  Hicks,  and  that  a  demurrer 
had  been  filed  on  the  part  of  Hicks,  and  that  by  mistake  the 
name  of  the  firm  of  Bates,  Walker  A  Douglas  was  signed  to 
the  demurrer ;  that  complainants'  counsel  had  treated  the 
demurrer  as  a  nullity  on  that  account,  and  had  entered  the 
default  The  affidavit  was  accompanied  by  an  affidavit  of 
merits,  and  an  answer  proposed  to  be  put  in.  The  chancellor 
granted  an  order  that  the  complainants  show  cause  before  him, 
at  his  chambers,  why  the  demurrer  should  not  be  withdrawn, 
the  order  pro  eof^esso  opened,  and  defendant  Hicks  have 
leave  to  answer;  and  that  defendants'  solicitor  serve  on  the 
complainants'  solicitor  the  affidavit  of  merits,  the  answer  pre- 
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pared  to  be  filed^  and  a  copy  of  the  order  to  show  oaiue  at 
least  four  days  before  the  time  of  hearing. 

B.  JP.  Cwnper^  for  complainants,  read  an  affidayit^  from  which 
it  appeared  that  on  entering  the  order />ro  cor^esao^  the  com- 
plainants had  served  a  notice  upon  the  defendants'  solicitor  of 
the  entry  of  saoh  order^  and  offered  to  open  the  same  without 
oostSy  provided  a  fall  and  safficient  answer  were  served  before 
the  first  day  of  the  term,  for  which  the  cause  had  been  set 
down  for  a  hearing  on  the  orders  pro  eonftBao;  that  no  answer 
had  been  filed,  and  that  two  special  terms  had  elapsed  since 
the  entry  of  the  orders /m-o  eonfesao;  and  that  defend- 
ants *had  taken  no  previous  steps  in  the  case,  and  [*268] 
insisted: 

1.  That  the  application  of  the  defendant  was  now  too  late: 
2  Johns.  Ch.,  fS4£;  4  Paige,  288,  4^9. 

2.  That  the  affidavit  of  merits  was  not  sufficiently  full,  and 
gave  no  sufficient  excuse  for  the  delay;  that  the  answer  was 
exceptional  for  insufficiency;  he  examined  the  whole  case  upon 
the  bill  and  answer  served,  and  insisted  on  the  authority  of  the 
decision  in  6  Paige,  371;  6  lb,,  164;  1  Hoffman,  7,  661,  that 
the  order  pro  confeaeo  should  not  be  opened,  as  from  the  answer 
presented  it  appeared  that  the  defendant,  although  attempting 
io  interpose  the  defense  of  a  bona  fide  purchaser  without 
notice,  had  nevertheless  admitted  and  shown  such  a  knowledge 
of  facts  and  circumstances  relating  to  the  fraud  as  charged  as 
to  put  him  on  inquiry,  and  to  charge  him  with  constructive 
notice  of  the  fraud;  that  no  injustice,  therefore,  would  be  done 
to  the  defendant  by  refusing  this  motion,  but  injustice  would 
be  done  to  the  complainant  if  it  were  granted. 

3.  That  the  opening  of  the  order  is  a  matter  resting  in  the 
sound  discretion  of  the  court,  Who  is  to  see  that  no  injustice  is 
done.  If  it  be  now  opened,  the  defendants  should  be  required 
to  pay  all  costs  of  the  suit  subsequent  to  the  proceedings  to 
take  the  order  pro  confeeso,  and  the  costs  of   the  motion. 
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They  should  put  in  a  snfiicient  answer,  and  submit  to  such 
equitable  terms  as  the  court  may  impose,  to  expedite  the  cause, 
and  to  ascertain  the  facts  of  the  case.  In  this  case  the  defend* 
ants  should,  as  equitable  terms,  be  required  to  stipulate  that  the 
complainants  under  the  issue  may,  if  they  shall  so  elect,  exam* 
ine  the  defendant  Elmore  as  a  witness,  without  a  waiver  of 
any  liability  to  them;  and  if  complainants  shall  so  elect,  they 
may  themselves  also  be  examined  as  witnesses  in  the  cause,  and 
that  a  commission  may  be  taken  out  to  obtain  their  testimony. 
The  tendency  of  chancery  practice  in  modem  times  is  to  let  in 
evidence  from  all  quarters,  to  satisfy  the  conscience  of  the 
court. 

[*269]  *B.  If.  WaUcery  for  defendant,  cited  S  Chit  Om. 
IV.,  S£5;  7  Paigey  S70;  6  lb.,  S71;  insisted  that  the 
demurrer  was  regular,  and  a  valid  proceeding  in  the  cause  until 
set  aside.  That  if  the  demurrer  were  irregular  he  should  be 
allowed  to  answer  on  terms. 

Tus  Chancbllob: 

Tlie  demurrer,  having  been  signed  by  solicitors  whose  appear- 
ance had  not  been  entered  in  this  case,  might,  where  another 
solicitor  had  appeared  for  this  defendant,  be  treated  as  without 
signature,  and  as  a  nullity:  S  ChUty*s  Oen,  I^cu:.,  62i. 

But  the  demurrer  having  been  filed  in  this  form  by  mistake^ 
the  court  would  relieve  the  party  from  the  consequences,  if 
satisfied  that  injustice  would  be  done  if  the  party  should  not 
be  permitted  to  answer. 

The  answer  discloses:  RrBt,  that,  as  defendant  Hicks  believes, 
W.  H.  Elmore  was  authorized  to  purchase  the  goods  in  the 
name  of  F.  W.  H.  Elmore.  If  this  be  true,  no  fraud  was  com- 
mitted. Second^  that  he  purchased  the  goods  without  any 
knowledge  of  the  complainants'  claim.  See  Mowry  v.  Waiahy 
8  Cow.,  238. 

The  answer  farther  discloses  such  circumstances  in  relation 
to  the  knowledge  of  F.  W.  H.  Elmore  of  the  nuumer  in  which 
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the  business  was  oondaoted^  as  must,  in  aU  probability,  estab- 
lish his  liability,  if  any  doubt  existed  on  that  subject. 

The  circumstance  of  the  defendant  Hicks  having  taken  a 
aeparate  guaranty  of  W.  H.  Elmore,  is  urged  as  strong  evi- 
dence of  fraud.  It  may,  perhaps,  lead  to  a  conjecture  that 
Hicks  was  suspicious  that  W.  H.  Elmore  had  some 
individual  ^interest  in  the  property;  but,  accompanied  [*270] 
as  it  is  by  the  positive  denial  of  Hicks  of  any  knowl- 
edge of  the  complainants' claims,  and,  also,  the  statement  in 
his  answer,  that,  according  to  his  knowledge  and  belief,  the 
goods  were  really  the  property  of  F.  W.  H.  Elmore,  cannot  be 
regarded  as  sach  a  badge  of  f  rand  as  would  render  the  sale  to 
him  fraudulent  and  void. 

The  answer'  is  objected  to  as  not  being  full  and  perfect.  The 
rule  laid  down  in  JffurU  v.  WaUace^  6  Paige,  377,  and  which 
has  before  been  recognized  in  this  court,  in  the  case  of  the 
Bank  of  Michigan  v,  WiUiama^  ante,  219^  is,  that  the  defend- 
ant must  either  furnish  the  answer  which  he  proposes  to  put 
in,  or  state  his  defense  so  fully  in  his  affidavit  that  the  court 
may  see  that  injustice  would  probably  be  done  if  the  order, 
taking  the  bill  as  confessed,  is  permitted  to  stand. 

The  court  should  require  a  full  answer,  and,  if  satisfied  that 
the  answei:  was  intentionally  evasive,  would  refuse  to  set  aside 
the  order. 

Such  is  not  the  case  here.  The  answer  discloses  sufficient  to 
show  that  injustice  would  probably  be  done  if  the  order  is  per- 
mitted to  stand.  Should  the  court  undertake  to  look  into  a 
further  or  amended  answer,  it  would  involve  a  re-ezamination 
of  the  papers,  which  may  as  well  be  done  by  a  master.  Besides, 
the  court  is  not  fully  satisfied  that  the  answer  will  be  found 
insufficient;  but,  as  the  court  is  inclined  to  think  the  complain- 
ant  may  be  entitled  to  a  further  discovery  in  some  particulars, 
the  defendant  should  be  compelled  to  answer  such  exceptions 
as  may  be  allowed  promptly. 

The  order,  taking  the  bill  as  conf  esseil,  must  be  set  aside  upon 
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payment  of  costs  of  entering  the  order^  and  of  this  motion,  and 
the  defendant's  undertaking  to  answer  such  exceptions  as  may 
be  allowed  by  the  master^, within  five  days  after  the  same  may 
be  filedi  and  upon  stipulating  that  the  complainants  may  be 
examined  as  to  the  particular  goods  sold  to  Elmore,  saving  all 
exceptions^  except  as  to  the  competency  of  receiving  such  testi- 
mony. 
[*271]  *After  the  order  of  the  chancellor,  directing  the 
opening  of  the  order  pro  eonfessOy  entered  against 
Hicks,  and  after  Hicks  had  filed  and  served  a  copy  of  his  answer, 
denying  the  fraud  charged  against  Elmore,  and  setting  up  the 
defense  of  a  bona  fide  purchaser  without  notice,  etc., 

£.  R  Cooper^  for  complainants,  moved,  exparUy  on  the  order 
pro  confe880^  against  Elmore,  for  want  of  appearance,  for  a  final 
decree.     He  cited  1  Smith's  Ch.  FtaCy  64,  174,  ^75. 

No  person  appearing  for  defendant  Elmore,  the  complainants 
took  their  final  decree,  ex  parte,  against  Elmore,  for  the  full 
amount  claimed  in  the  bill,  and  costs,  and  afterwards  proceeded 
against  him  by  creditor's  bilL 

Henry  N.  Walker  gave  notice  of  retainer  for  defendant 
Elmore,  and  moved  (on  the  affidavit  of  Elmore,  of  irregularities, 
etc.)  for  an  order  for  complainants  to  show  cause  why  the  final 
decree  entered  December  8,  against  Elmore,  should  not  be  set 
aside  for  irregularity.  The  chancellor  granted  the  order  to 
show  cause. 

£.  F.  Cooper,  for  complainants,  showed  cause. 

L  The  decree  in  this  cause  cannot  be  set  aside  on  the  ground 
of  the  insufficiency  of  the  papers  on  which  the  motion  is  f  ounded» 

1.  Because  after  the  entry  of  an  order  pro  eonfeeeo,  it  is  a 
general  rule  that  it  cannot  be  set  aside  without  a  production  of 
the  answer  intended  to  be  filed.  The  exception  in  the  books 
was  in  the  case  of  a  nonrreeidefUy  and  then  the  motion  was  made 
before  enrollment:  6  Paige,  164;  6  Paige,  377.  The  last  case 
was  before  decree  entered. 
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2.  After  the  enrollment  of  the  decree,  the  mle  is  now  believed 
to  be  universal,  that  the  application  to  set  it  aside  must  be  on  the 
production  of  the  sworn  answer  proposed  to  be  filed,  with  a  full 
affidavit  of  merits:  1  JSqfm.  TV.,  551;  1  Johns.  Ch.^  5^1^  6S1; 
1  Paige^  j^SO;  S  lb.,  407;  2  Vee.  cfc  Beam.,  184;  S  Johns.  Ch.,  V^i. 

IL  If  the  papers  on  which  the  motion  is  founded  be  not  insuf- 
ficient in  their  character,  they  are  too  defective  to  allow  the 
relief  sought  for  by  the  defendant. 

*1.  The  paper  served  as  an  affidavit  is  in  form  a  peti-     [*272] 
tion.    Petitions  must  always  be  sworn  to,  and  an  exact 
copy  with  the  jurat  served:     1  JETopk.,  101;  S  Paige^  f^O. 

2.  If  the  paper  is  an  affidavit,  an  exact  copy,  including  the 
jurat,  should  be  served;  it  should  be  governed  by  the  rules 
relating  to  equity  pleadings  under  oath:  1  JSbpk.,  101;  S 
Paige,  280. 

3.  It  is  entitled  in  the  cause  of  complaint  against  Elmore  and 
Ifficks.  It  asks  for  relief  in  two  causes,  viz. :  complainant  against 
Ifficks  and  Elmore,  and  complainant  against  Elmore.  This  is 
entirely  irregular.  The  relief  sought  for  should  have  been  con- 
fined to  one  cause,  or  the  papers  should  have  been  entitled  in 
both  causes,  or  there  should  have  been  two  sets  of  papers  and 
two  motions.  No  indictment  would  lie  on  this  affidavit  for  any 
false  swearing  as  to  matters  in  the  case  of  Elmore  alone:  2 
Coweny  509;  Oraham^s  iV.,  2d  ed.,  678. 

4.  The  notice  for  this  motion  is  signed  H.  N.  Walker,  who 
is  only  solicitor  in  the  case  of  Hicks  and  Elmore,  and  is  entitled 
in  that  cause  alone.  It  differs  from  the  order  to  show  cause. 
The  notice  rests  upon  irregidarUy  alone. 

5.  17^  order  to  show  cause  is  entered  on  motion  of  Douglass 
and  Walker,  who  are  not  solicitors  in  the  cause  in  which  the 
papers  and  notice  of  motion  is  entitled.  The  order  as  entered 
is  irregular,  and  if  not  a  nullity  should  be  vacated.  None  save 
the  solicitors  in  a  cause  can  make  motions  therein:   Soph.,  S69. 

nL  The  decree  cannot  be  set  aside  for  the  want  of  proper 
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evidence  that  defendant  Elmore  has  a  good  and  sufficient 
defense. 

1.  The  affidavit  and  petition  have  none  of  the  usual  formula 
of  an  affidavit  of  merits. 

2.  It  does  not  directly  state  that  defendant  has  vneritSy  hut 
states  in  such  a  manner  as  to  leave  it  douhtf  ul  what  he  does 

mean« 
[*273]  *3.    The  affidavit  misstates  the  effect  of  Hicks' 

answer;  the  answer  really  states  that  Hicks  is  a  bona 
fide  purchaser  without  notice;  it  alleges  that  he  knew  nothing 
of  the  representations  made  to  complainants,  but  believes  Elmore 
had  authority. 

4.  Defendants  have  no  defense  under  this  answer,  as  the 
fraudulent  representations  are  not  in  issue.  It  is  a  defense 
inchpendent  of  them,  and  good,  whether  they  were  made  or  not. 
The  defense  arises  from  a  distinct  matter,  and  subsequent  to 
Elmore's  fraud. 

5.  The  affidavit  shows  that  Elmore's  neglect  to  appear  and 
answer,  as  required  by  the  order  and  practice  of  the  court,  was 
the  result  of  delibercUion  and  design — a  mode  of  defense  selected 
as  well  calculated  to  embarrass  complainants  as  a  regular  defense, 
according  to  the  rules  and  orders  of  the  court. 

6.  It  appears  that  this  was  done  by  the  advice  of  counsel 
Hicks,  it  seems  by  his  defense,  is  to  defend  Elmore,  and  Elmore 
to  be  saved  the  expenses  of  a  solicitor.  Elmore  is  to  take  the 
chances  of  successful  defense  by  Hicks,  and  get  rid  of  the  debt 
and  the  trouble  of  litigation  and  its  costs.  If  Hicks  fails  at  the 
end  of  a  protracted  litigation,  then  Elmore  seems  to  suppose  he 
may  come  in,  renew  the  fight,  and  take  the  chances  of  war. 
In  the  meantime,  these  two  complainants  are  to  stand  and  see 
these  two  defendants  use  up  their  goods  without  paying  for 
them,  and  encounter  the  delays  and  losses  and  vexations  of  liti- 
gation. Will  a  court  of  equity  listen  to  an  affidavit  of  such  a 
character  as  this  ?  It  would  be  a  stain  on  the  administration 
of  justice. 
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IV.  The  cases  of  opening  decrees  are  all  limited  to  the  open- 
ing the  enrollment.  After  creditor's  bill  is  filed,  no  such  appli- 
cation has  been  or  should  be  granted:  6  PaigSy  254.  The 
affidavit  of  complainants  shows  that  the  order  to  answer  is 
nearly  oat  in  the  creditor's  bill.  The  order  to  stay  proceed- 
ings and  show  canse  is  served  after  defendant  is  on  his  exam- 
ination to  discover  his  property.  After  taking  the  chances  of 
the  first  snity  he  has  taken  all  the  chances  of  the  second,  to  the 
time  when  he  is  about  to  be  compelled  to  discover  his  prop- 
erty. If  this  motion  be  granted,  its  effects  in  other 
suits  will  be  most  ^disastrous.  Defendants  will  lie  [*274] 
by  until  called  to  answer  or  discover  when  they  will 
thus  seek  to  come  in,  after  a  great  lapse  of  time.  In  the  mean- 
time, their  property  will  be  either  fairly  or  fraudulently  dis- 
posed of,  and  the  complainants  will  be  thrown  back  to  the  fil- 
ing of  the  bill,  to  fight  a  defendant  who  has  thus  managed  to 
delay  his  proceedings  and  discover  his  strength. 

y.  J^  the  decree,  pro  con/easOf  can  be  set  aside  after  filing  a 
creditor's  bill,  there  is  no  sufficient  ground  for  it  shown  on  this 
application,  either  in  the  complainants'  mode  of  proceeding,  or 
in  the  merits  disclosed  by  the  defendants'  affidavit. 

It  is  objected,  ^ra^;  That  the  affidavit  shows  execution  put 
in  the  sheriff's  hands  on  the  return  day.  Affidavit  of  com- 
plainants denies  it;  it  was  some  days  before  the  return.  If  it 
were  not,  no  collusion  is  charged  by  defendants;  without  this 
charge,  the  return  of  the  sheriff  cannot  be  impeached:  2 
Paige,  408. 

It  is  objected,  second:  That  the  decree  against  Elmore  was 
entered  up  while  the  cause  was  not  even  at  issue  against  Hicks: 
Answer,  there  is  a  decree  pro  eonfeeeo,  against  Hicks,  not 
yet  opened. 

Answer  2.  That  bill  for  fraud  is  like  an  action  on  the  case  at 
law,  for  a  tort.  There  one  defendant  may  suffer  judgment  by 
default,  another  may  give  a  cognovit;  one  may  be  found  not 
guilty  by  verdict,  and  the  other  guilty;  in  such  case  the  tort 

M9 


274  CASES  IN  CHANOSRT. 


Graham  ▼.  Slmoi 


is  joint  and  several.  So  in  this  bill  for  fraud;  there  may  be  an 
order  pro  eanfesBO^  against  one  defendant,  and  a  decree^  while 
the  canse  may  proceed  against  the  other^  who  may  have  a 
decree  in  his  favor:  Smith's  IV.,  174,  ^76;  2  Paige,  102;  7 
JohM.  Ch,y  194,  This  bill  is,  in  substance,  an  action  on  the 
case.  Why  wait,  after  an  admission  by  Elmore  himself  of  the 
fraud?    7  Paige,  U8;  1  Peters,  80. 

YL  If  either  of  the  two  last  mentioned  grounds  are  sufficient 
to  set  aside  a  decree  after  enrollment,  it  can  only  be  on  a  bill 
of  review  or  on  appeal  If  there  is  error,  the  error  is  one  of 
law:     Cooper^s  PL,  88-90. 

[*276]     *JS:  K  Walker,  for  Elmore: 

1.  The  defense  of  one  party  avails  his  co-defendant,  if  the 
cause  depends  upon  the  same  facts:  1  Hoffm.  Pr.,  664;  10 
Johns.  lUp.,  6S4. 

2.  A  cause  cannot  be  heard  against  several  defendants  in  the 
absence  of  the  rest,  although  no  decree  be  asked  against  them. 
The  bill  must  first  be  formally  dismissed  as  to  them:  2  Paige, 
672;  1  Paige,  648,  649;  6  Paige,  888;  2  Johns.  Ch.,  6I4. 

The  Chanoellob: 

The  principal  question  involyed  in  this  case  is  whether,  where 
there  are  joint  defendants,  upon  a  pro  eortfesso  being  obtained 
against  one  defendant,  and  before  cause  is  at  issue,  or  in  readi- 
ness for  a  hearing,  against  the  other  defendant^  the  complainant 
may  enter  a  final  decree,  and  issue  execution  against  the  party 
against  whom  the  bill  has  been  taken  as  confessed,  and  leave 
the  cause  to  proceed  against  the  other  defendant  or  defendants. 
After  a  very  careful  examination,  I  have  been  unable  to  find 
any  case  in  which  this  question  has  been  distinctly  presented. 
It  is  the  uniform  rule  that  a  final  decree,  or  an  interlocutory 
decree  which  in  a  great  measure  decides  the  merits  of  the  cause» 
cannot  be  pronounced  until  all  the  parties  to  the  bill,  and  all 
the  parties  in  interest,  are  before  the  court:    6  Wheaion,  642» 
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This  rale  is  usually  applied  to  cases  where  the  com- 
plainant *ha8  not  niade  proper  parties  to  his  bill,  or  ["^Vd] 
where  the  proper  parties  have  been  made  to  the  bill, 
the  complainant  has  not  taken  the  necessary  steps  to  bring 
them  before  the  court;  but  does  not  the  reason  of  the  rule 
apply  to  a  case  like  the  present?  The  party  who  has  answered 
in  this  cause,  although  as  to  that  part  of  the  bill  which  relates 
to  Elmore  alone  he  denies  the  allegations  upon  his  knowledge 
and  belief,  has  put  in  issue  the  whole  merits  of  the  bilL 

Before  the  cause  is  ready  for  a  hearing,  the  complainant 
enters  his  final  decree  against  the  defendant  who  has  not 
appeared,  and  issues  his  execution  thereon  for  the  full  amount 
claimed,  leaving  the  cause  to  proceed  against  the  other  defen- 
dant, before  the  parties,  or  rather  before  the  merits  of  the 
cause  are  before  the  court,  so  as  to  enable  it  to  make  a  final 
decree  upon  the  whole  case,  when  it  may  perhaps  become  the 
dntj  of  the  court,  upon  the  hearing,  to  declare  that  the  com- 
plainants have  no  equity  whatever.  I  think  the  rule  above 
stated  goes  to  the  extent  that  the  court  will  not  adjudge  upon 
a  part  of  the  case  in  this  way.  It  will  not  make  a  final  decree 
until  the  cause  is  properly  presented  in  such  a  form  as  will 
enable  the  court  to  make  a  final  disposition  of  the  cause,  and 
do  justice  to  all  parties  to  the  suit.  In  2  Paige,  672,  Oify 
Bank  v.  Bangs^  it  is  decid%4  that  where  the  defendants,  or 
any  of  them,  deny  the  allegations  in  the  complainant's  biU,  or 
set  up  distinct  facts  in  bar  of  his  right  to  file  the  bill,  he  must 
file  a  replication,  give  rules  to  produce  witnesses,  and  close  the 
proofs  before  the  cause  is  heard.  It  is  settled  that  although  a 
cause  may  be  in  readiness  for  a  hearing  against  one  defendant, 
when  there  are  other  defendants  as  to  whom  the  cause  is  not 
in  readiness,  the  defendant  who  has  appeared  and  answered  can- 
not notice  the  cause  for  a  hearing,  but  must  move  to  dismiss  the 
bill  for  want  of  prosecution:  VermiUyea  v.  Odell,  4  Paige, 
122.  This  he  cannot  do  if  the  cause  is  in  such  a  situation  that 
it  may  be  noticed  for  a  hearing  by  either  party.    This  is  con- 
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finnatory  of  the  rule  that  the  coart  will  not  grant  a  final  decree 
nntil  the  cause  is  in  readiness  for  a  hearing  as  to  all  the  parties. 
It  has  been  urged  that  the  court  cannot  interfere  in 
[*277]  this  way,  *bnt  that  the  defendant  must  be  left  to  his 
appeal  or  a  bill  of  review.  And  this  brings  us  to  an- 
other objection  to  this  form  of  proceeding.  I  do  not  see  how 
an  appeal  can  be  taken  in  this  stage  of  the  cause.  This  case  is 
still  pending  and  proceeding  in  this  court  as  against  one  defen- 
dant, while  it  may  be  proceeding  in  the  appellate  court,  upon 
appeal,  against  the  other  defendant,  if  the  appeal  could  be  sus- 
tained by  the  supreme  court.  It  would  render  the  practice  and 
proceedings  anomalous  and  inconvenient  if  this  court  were  to 
pursue  this  course  and  render  final  decrees,  in  succession,  against 
several  defendants  in  this  way,  sLs  fast  as  the  complainant 
should  perfect  his  proceedings  against  each  of  the  several  de- 
fendants. A  decree  by  default  may  be  set  aside  on  motion  (i 
HoffmarCt  Pr.^  4^9);  and  the  court  decides  on  motion,  where 
the  facts  appear,  and  there  is  nothing  to  dispute  about  but  the 
law  of  the  case:    Ib,^  4^0. 

Some  other  questions  were  raised  at  the  argument.  It  is 
objected  that  the  order  to  show  cause  was  entered  on  motion  of 
Douglass  and  Walker,  when  H.  N.  Walker  is  the  solicitor  of 
record.  The  papers  are  signed  and  notices  given  by  H.  N. 
Walker,  solicitor  in  the  cause,  and  the  order  to  show  cause 
being  granted  on  motion  of  Douglass  and  Walker  is  immate- 
rial. The  complainants  could  not  have  been  misled,  and  the 
order  would  have  been  valid  without  the  insertion  of  the  name 
of  any  solicitor.  The  fact  that  the  jurat  annexed  to  the  peti- 
tion was  not  annexed  to  the  copy  served  would  prevent  its  being 
used  as  proof  of  the  facts  alleged  in  the  petition,  as  the  party  is 
bound  by  the  copy  served.  But  the  motion  is  founded  upon 
the  record  and  proceedings  in  the  cause,  as  well  as  upon  the 
petition,  which  disclose  the  facts  in  the  same  manner.  The 
objection  that  the  papers,  being  only  entitled  in  the  case  of 
Elmore  and  Hicks,  cannot  be  used  in  the  case  against  Elmore 
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alone,  is  teohnically  correct,  and  the  order  must  be  confined  to 
that  case.  But  from  the  view  I  have  taken  that  the  decree 
taken  against  Elmore  in  the  case  of  Elmore  and  Hicks  was 
irregularly  entered,  and  must  be  set  aside,  it  must  follow  that 
all  proceedings  founded  upon  that  decree  must  fall 
with  it.  '''After  the  defendant  has  omitted  to  make  [*278] 
his  defense,  as  has  been  the  case  here,  I  interfere  in 
this  way  with  reluctance.  But  the  case  being  presented,  I  am 
bound  to  settle  the  practice  of  taking  decrees  against  one  of 
several  defendants  in  this  manner,  either  in  one  way  or  the 
other;  and  of  the  inconvenience  and  irregularity  of  this  course 
of  proceeding  I  entertain  no  doubt.  The  final  decree  entered 
in  this  cause  against  Elmore  must  be  set  aside  and  vacated, 
leaving  the  order  taking  the  bill  as  confessed  against  him,  of 
force,  so  that  no  obstacle  may  exist  to  taking  a  decree  when- 
ever the  cause  shall  be  in  readiness  for  a  final  disposition;  or  if 
the  complainant  shall  so  elect,  with  leave  to  set  aside  the /to 
eof^essOf  and  require  an  answer. 
Decree  set  aside. 
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AguM  Moliean  and  others  ▼.  Jacob  L.  Barton  and  othan. 

Bqpeal€f  limitation  aeU,  Wheiharbyiaottoii  three  of  the  rape«Iliigaol  contained 
In  tlieBaTiaedStotates  of  1888  it  was  intended  to  oootlniie  in  force  the  provisloiis 
of  the  aoti  of  limitation  repealed  bj  that  aot,  where  the  time  had  "began  to 
mn,**  or  whether  the  time  prescribed  in  the  Berised  Statutes  was  intended  as  the 
period  at  the  expiration  of  which  the  salts  should  be  barred,  giMsre.  (a) 

Lsg^  of  Hme^  how  taken  advantao9€if,  ThesUtntesof  limitation  and  lapse  of  time 
maj  be  taken  adTantage  of  on  demnirer.  (5) 

Ladie»  a  bar  to  reU^,  Where  the  aotion  was  not  commenced  for  upwards  of  twen^j 
years  after  the  right  of  aotion  accrned,  and  no  disability  or  excuse  for  the  delay 
was  pretended,  or  new  disooTecy-  of  fMts  suggested,  and  both  the  person  chaiged 
with  committing  the  firaud  and  his  grantee  were  dead,  the  court  refused  to  sus- 
tain the  suit,  by  reason  of  the  lapse  of  time,  and  held  that  the  case  could  not  be 
aided  by  proof  of  facts  which  were  not  put  in  issue  by  the  pleadings,  (c) 

A  conrtof  equity  will  lend  its  aid  to  detect  and  redress  a  fraud,  notwithstanding  the 
lapse  of  time;  but  when  the  fraud  is  discoTered  the  parties  must  act  upon  that 
dlscorery  within  a  reasonable  time.  The  party  seeking  redress  should  not  wall 
until  ail  those  who  were  cognisant  of  the  transaction  have  paid  the  debt  et 
nature,  and  until  no  one  is  left  to  deny  or  explain  the  allegations,  unless  satiflfM- 
tory  excuse  can  be  given  for  the  delay. 

The  bill  in  this  case  stated  that  in  1816  Robert  Smart,  now 
deceased,  obtained  by  fraud  a  deed  of  conveyance  of  lots  num- 
bers 61  and  62  in  section  three  of  the  city  of  Detroit,  falsely 
representing  himself  to  be  the  assignee  of  Catharine  Bailey,  the 
assignee  of  John  Murphy,  the  assignee  of  David  McLean,  to 
whom  the  lots  had  been  granted  by  the  governor  and  jndges  of 
the  territory  of  Michigan,  acting  as  a  land  board,  but  that  the 
deed  making  said  grant  was  not  delivered  by  the  governor  and 
judges  to  said  McLean. 

The  bill  prayed  for  a  conveyance  of  the  lots  to  the  complain- 
ants, the  widow  and  legal  representatives  of  David  McLean. 

The  defendants  put  in  a  general  demurrer. 

(a)  Statutes  of  limitation  are  to  be  construed  to  operate  prospectlirely  on^,  onlesi 
the  contrary  intent  dearly  appears:    Harrimm  v.  Jlets,  17  Mich.,  877. 

(6)  FoUowed  in  Oampau  v.  Chene,  1  Mich..  400. 

(e)  See  Campau  v.  Van  Dyke,  15  llich.,  871;  DMrow  «.  Jonee,  eupra,  KB,  and 
cases  cited  in  nota 
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A.  2>.  Phaser,  in  support  of  the  demnrrer: 

1.  Agnes  McLean,  the  widow  of  David  MoLean,  has  no  appa- 
rent interest  in  the  controversy,  nor  any  equity  as  against  the 
defendants  or  any  of  them,  and  therefore  a  general  demurrer 
will  lie  on  the  whole  bill:  3  Paige^  SS6, 

2.  Under  this  demurrer,  we  rely  on  the  statute  of 
limitations  *as  a  bar  to  any  relief.    **  From  the  earliest    [*280] 
ages,  courts  of  equity  have  refused  their  aid  to  those 

who  have  for  an  unreasonable  length  of  time  neglected  to  assert 
their  claims,  especially  when  the  property  in  controversy  has 
passed  to  subsequent  purchasers.  Although  statutes  of  limita- 
tions do  not  extend  to  suits  in  chancery,  yet  courts  of  equity 
will  acknowledge  their  obligation:"  5  Peters,  470;  6  lb.,  71. 

The  bar  from  lapse  of  time  need  not  be  set  up  by  demurrer, 
answer  or  plea,  but  may  be  suggested  at  the  hearing:  1  Bald- 
Ufiriy  418,  419. 

The  statute  of  limitations  may  be  urged  as  a  bar  of  the 
remedy  in  the  form  of  a  demurrer:  4  Wash.,  639;  3  P.  Wms, 
287;  2  Mad.  Ch.,  246. 

In  1  Peters,  360^  and  3  Peters^  44^  the  court  say,  '^  that  the 
statute  ought  to  receive  such  a  construction  as  will  effectuate 
the  beneficial  objects  which  it  is  intended  to  accompliBh — ^the 
security  of  titles  and  the  quieting  of  possessions:"  7  Johns. 
Ch.,  90,  122. 

And  courts  give  effect  to  its  regulations  upon  equitable  titles: 
5  Mason,  112;  2  Jac.  A  Wal.,  137,  191;  1  8ch.  A  Lef.,  418, 
428. 

This  suit  should  have  been  instituted  within  ten  years  from 
the  5th  of  Novem'ber,  1829:  Zatos  1833,  pages  408,  409. 

Now,  if  David  McLean  ever  had  any  rights,  they  accrued,  as 
appears  by  the  bill,  on  the  execution  of  the  deed  by  the  gov- 
ernor and  judges  to  Smart,  dated  5th  November,  1810.  No. 
new  right  accrued  to  the  party  subsequent  to  that  time. 

8.  It  does  not  appear  that  McLean  ever  acquired  title  to  the 
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property,  for  it  is  expressly  stated  that  the  deed  was  never 
delivered. 

4.  It  is  not  shown  by  the  bill  that  McLean  was  entitled  to  a 
deed  for  a  lot  in  Detroit:  Zoim  ISW^  p.  H. 


Baehu^  and  Seaman^ 

11  a  demurrer  is  general  to  the  whole  bill,  as  in  this 

[*281]    case,  *and  there  is  any  part  either  as  to  the  relief  or 

the  discovery  to  which  defendant  ought  to  answer, 

the  demurrer  being  entire,  must  be  overruled:  MUf.  PL^  3d 

Am.  ed.f  £14. 

The  deed  executed  by  the  governor  and  judges,  and  their 
assigning  and  designating  the  lots  as  lots  to  be  deeded  to  Mc- 
Lean, was  in  pursuance  of  the  statute  of  the  United  States, 
and  of  his  assignment  to  them,  and  also  in  full  payment  for  his 
lot,  and  was  therefore  for  a  valuable  consideration,  and  though 
not  good  in  law  for  want  of  delivery,  was  good  in  equity  to 
pass  an  equitable  title  to  the  premises  to  McLean:  Wiubioarth 
0.  Wendell,  5  Johns.  Ch.,  224. 

We  have  alleged  fraud  on  the  part  of  Smart,  and  brought 
notice  of  the  fraud  home  to  the  defendants,  which  vitiates  and 
renders  null  and  void  the  defendants'  title.  Equity  grants  relief 
not  only  against  deeds,  writings  and  solemn  assurances,  but  also 
against  judgments  and  decrees  obtained  by  fraud  and  impo- 
sition: Beigal  v.  Woody  1  Johns.  Ch.,  402;  Bameely  v.  PouMy  1 
Yes.,  287/  Heirs  of  Ware  v.  BrusJ^l  McLean,  684-538. 
[*282]  *The  statute  of  limitations  of  November  0th,  1829, 
on  which  the  defendants  rely  to  bar  our  action  in  ten 
years,  was  repealed  April  6th,  1888,  which  repeal  took  effect 
August  81st,  1838.  The  seoond  section  of  the  repealing  act, 
jR.  8.y  p.  697 y  substituted  the  Revised  Statutes,  and  limitation 
therein  provided;  M.  8,y  p.  67Sy  %  1.  We  come  within  the  first 
section,  within  the  twenty-five  years. 

The  eighth  section  of  Itevised  StaiuteSy  p.  575,  dopB  not  sub- 
ject, us  to  the  act  of  November  5th,  1829,  because  by  the  express 
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terms  of  that  section,  all  causes  of  action  accruing  previous  to 
the  81st  day  of  August^  1888,  shall  be  determined  by  the  law 
under  which  such  right  of  action  accrued ;  and  our  action 
accrued  long  prior  to  the  passage  of  the  act  of  Noyember,  1889. 
See  nipper  v.  Tapper^  8  Ohio,  887. 

*We  do  not  deny  the  position  that  courts  of  equity  [*28d] 
will  carry  into  effect  statutes  of  limitation  (though 
they  do  not  expressly  apply  to  them)  in  all  cases  where  the 
statute  would  be  a  bar  at  law,  if  an  action  at  law  was  brought 
for  the  same  subject  matter.  The  decisions  in  2d  Jacobs  A 
Walker,  191, 192;  7  Johns.  Ch.,  114-126;  5  Peten,  470;  6  Peters, 
71,  are  all  put  expressly  upon  the  ground  of  the  statute  of 
limitations,  and  that  the  statute  would  be  a  bar  to  a  recovery 
at  law  for  the  same  subject,  matter. 

A  case  cannot  be  found  where  mere  lapse  of  time  has  been 
held  a  bar  in  equity,  unless  the  lapse  of  time  has  been  so  great 
that  the  statute  of  limitations  could  be  pleaded  at  law  for  the 
same  subject  matter,  or  a  court  of  law  would  presume  an  extin- 
guishment of  the  claim.  Such  was  the  express  decision  in  S 
P  Wms.,  287;  and  such  seems  to  have  been  the  grounds  of  the 
decision  in  all  the  cases,  and  particularly  that  in  7  Johns.  Oi^ 
118,  122. 

If  the  statute  were  a  clear  bar,  and  could  be  pleaded  as  such^ 
it  is  possible  the  defendants  might  take  advantage  of  it  by 
demurrer;  but  they  can  take  advantage  of  mere  lapse  of  time, 
not  coming  within  the  statute  of  limitations,  only  on 
the  hearing  upon  answer  *as  evidence  that  the  plain-  [*284] 
tiffs'  rights  have  been  extinguished  by  a  convey- 
ance: 14  Peters,  162. 

As  to  the  lapse  of  time  being  presumptive  evidence  of 
the  extinguishment  of  the  plaintiffs'  claims,  see  the  case  of 
Idvingston  v.  Idvingston,  4  Johns.  Ch.,  287;  such  presump- 
tive evidence  plaintiffs  have  a  right  to  rebut,  which  they  would 
be  precluded  from  doing  if  the  lapse  of  time  could  be  taken 
advantage  of  on  demurrer.     The  demurrer  also  admits  the 
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plaintiA'  olaimg  and  rights  as  stated  in  the  bill;  and  th« 
defendants  are  guilty  of  the  inconsistency  of  admitting  the 
plaintiffs'  rights  by  the  demurrer,  and  at  the  same  time  insist- 
ing that  the  lapse  of  time  is  presumptive  evidence  of  an  eztin- 
gnishment  of  these  very  rights  which  are  thus  admitted* 

It  is  incontrovertible  that  the  legislature,  by  the  provisions 
of  the  Revised  Statutes,  intended  to  reserve  to  suitors  the  benefits 
of  the  statutes  of  1820  and  1829  and  all  rights  accruing  under 
them:  Bevised  Ztxwa,  page  576,  hob.  7  and  8;  Laiw9  of  183S, 
571,  see.  6;  Zaws  of  1833,  408,  JiOQ. 

A  reference  to  the  provisions  in  regard  to  personal  actions 
clearly  manifests  this  intention:    Jtev.  JOaws,  p.  580,  sees.  i65,  B7. 

And  this  view  is  fortified  by  the  fact  that  the  Bevised  Sta- 
tutes are  positive  in  their  operation  upon  this  subject,  except 
so  far  as  the  old  statutes  are  declared  to  be  the  governing  rule 
as  to  past  oases. 

In  putting  a  construction  upon  the  provisions  of  the  Revised 
Statutes,  the  court  must  compare  all  the  parts  of  the  statute, 
the  different  statutes  in  pari  materia,  to  ascertain  the  intention 
of  the  legislature.  And  may  even  recur  to  the  situation  and 
history  of  the  country  to  ascertain  the  reason  as  well  as  the 
meaning  of  many  of  the  provisions  of  a  statute  law. 

It  was  clearly  competent  for  the  legislature  to  pass  the  act  of 
1829  now  relied  upon,  and  its  provisions  are  reasonable  and 
proper,  expedient  and  just,  and  are  fully  sustained  by  the  high- 
est  authorities:    8  Mass.,  430;  2  OaUie.,  Ul;  3  Peten,  290, 

276;  5  lb.,  464;  3  lb.,  54. 
[*285]  *But  independent  of  the  statute  of  limitations, 
which,  it  is  insisted,  constitutes  a  perfect  bar  here,  this 
court  will  refuse  its  aid  to  those  who  have  for  an  unreasonable 
length  of  time  neglected  to  assert  their  rights,  especially  when 
the  property  has  passed  to  subsequent  purchasers:  10  WheaUm^ 
152;  9  Peters,  416. 

This  court  will  not  entertain  stale  or  antiquated  demands^ 
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nor  enoonrage  laohes  and  negligence:  1  Story  JBUj.,  503,  and 
notes. 

There  is  no  time  fixed  when  it  operates  in  equity:  BdUhoint 
419;  2  Sumner,  91$. 

It  appears  by  the  bill  that  the  deed  was  never  delivered  by 
the  governor  and  judges  to  the  complainant's  ancestor  (McLean), 
and  consequently  no  title  vested  in  him  in  his  lifetime:  6 
Mason,  60;  IB  Wend.,  107, 108;  6  Oowen,  619. 

Thx  CShanobllob: 

This  bill  is  filed  to  obtain  the  conveyance  of  lots  TSios.  61  and 
62  in  section  8  in  the  city  of  Detroit. 

The  bOl  alleges  that  the  lots  in  question  were  granted  to 
David  McLean  by  the  governor  and  judges  of  the  then  terri- 
tory of  Michigan,  acting  as  a  land  board;  but  that  the  deed 
making  said  grant  was  not  delivered. 

That  Robert  Smart,  now  deceased,  in  December,  1816, 
obtained  a  deed  of  conveyance  of  the  lots  in  question,  repre- 
senting himself  as  assignee  of  Catharine  Bailey,  assignee  of 
John  Murphy,  assignee  of  said  David  McLean. 

It  denies  that  McLean  ever  made  any  such  assignment,  and 
avers  that  the  representations  of  Smart  to  the  governor  and 
judges  were  made  to  deceive  them  and  defraud  the  complain- 
ants. The  first  question  raised  under  the  demurrer  is  the  sta- 
tute of  limitations. 

The  statute  of  the  5th  November,  1829,  required  all  actions 
of  this  kind  to  be  commenced  within  ten  years  from  the  pas- 
sage of  the  act. 

This  act  was  repealed  by  the  Revised  Statutes,  the  repeal  to 
take  effect  on  the  dlst  day  of  August,  1838. 

The  statute  of  the  15th  May,  1820,  required  all  suits  of  this 
character  to  be  commenced  within  20  years.  The  suit  in  this 
case  was  commenced  on  the  14th  May,  1840. 

The  existing  law,  section  1st,  part  3d,  title  6,  Re- 
vised Statutes,  provides  *that  **  no  person  shall  com-     [*286] 
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menoe  an  action  for  the  reooveiy  of  any  lands,  nor  make 
any  entry  therenpon  unless  within  20  years  after  the  right 
to  make  such  entry,  or  bring  snob  action,  first  accmed,  or  within 
25  years  after  be  or  those  from  or  nnder  whom  he  claims,  shall 
have  been  seized  or  possessed  of  the  premises,  except  as  here- 
inafter proyided." 

But  by  the  8th  section  of  the  same  statute,  it  is  provided  that 
**  where  the  canse  or  right  of  action  or  entry  shall  have  accrued 
before  the  time  when  this  chapter  shall  take  effect  as  law,  the 
same  shall  not  be  affected  by  this  chapter,  but  all  such  causes 
of  action  shall  be  determined  by  the  law,  under  which  such 
right  of  action  accrued." 

The  last  section  of  the  repealing  act  provides  that  ''in  any 
case  where  the  limitations  or  period  of  time  prescribed  in  any 
of  the  acts  hereby  repealed,  for  the  acquiring  any  right  or  the 
barring  any  remedy,  or  for  any  other  purpose,  shall  have  begtm 
to  rutif  and  the  same  or  any  similar  limitation  is  prescribed  in 
the  Revised  Statutes,  the  time  of  limitation  shall  continue  to 
run  and  shall  have  the  like  effect  as  if  the  whole  period  had 
begun  and  ended  under  the  operation  of  the  Revised  Statutes.** 

Whether  this  section  intended  to  continue  in  force  the  pro- 
visions of  the  acts  of  limitation  thereby  repealed,  where  the 
time  had  ''  begun  to  run,"  or  whether  the  time  prescribed  iuthe 
Revised  Statutes  was  intended  as  the  period  at  the  expiration 
of  which  the  suits  shall  be  barred,  is  perhaps  doubtful. 

What  time  of  limitation  shall  continue  to  run  t  I  am  inclined 
to  the  opinion,  from  the  whole  of  the  provisions  of  the  statutes^ 
that  the  intention  of  the  legislature  was  to  preserve  the  benefit 
of  the  statutes  of  limitation  which  were  repealed.  But  which- 
ever construction  may  be  given  will  not,  from  the  view  I  have 
taken  of  the  case,  change  the  result. 

Whatever  right  David  McLean  possessed  accrued  in  1809. 
All  of  his  right  and  title  became  vested  in  the  present  com- 
plainants, upon  his  decease,  and  before  the  deed  from  the  gov- 
ernor and  judges  to  Smart,  in  December,  1816.    Their  right  of 
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aotion  then  must  have  accrued  at  that  time.  No  new  or  other 
right  has  since  accrued. 

There  is  no  allegation  of  any  disability  or  exoose  made  or 
attempted  for  the  delay. 

*The  second  ground  urged  upon  the  hearing  is  the  [*287] 
presumption  arising  from  the  lapse  of  time. 

There  seems  to  be  now  no  doubt  that  the  statute  of  limita- 
tions may  be  taken  advantage  of  upon  demurrer;  but  whether 
the  same  rule  holds  in  this  case,  there  seems  to  have  been  much 
diversity  of  opinion.  One  of  the  earliest  cases  upon  the  sub- 
ject is  the  case  of  Dehraine  v.  Browne^  8  Brown  G.  C,  636. 
The  authorities  are  there  collected  in  a  note  to  the  case  made 
by  Lord  Bedesdale.  The  same  learned  judge  afterwards,  in 
commenting  on  this  case,  in  JBhvenden  v.  Lord  Annesley,  2 
Schoales  A  Lefroy,  637,  says:  '*In  the  case  of  Zord  Deloraine 
V.  BrownCj  an  attempt  was  made  to  take  advantage  of  the 
length  of  time  by  demurrer.  The  decision  of  that  case,  as 
reported  by  Brown,  does  not  convey  much  satisfaction  to  my 
mind;  and  perhaps  the  note  which  follows  will  account  for  the 
judgment  of  the  court  being  delivered  in  somewhat  of  a  hurry. 

**  The  first  judgment  as  reported  is  hardly  intelligible,  and 
then  there  is  an  explanation  given  next  day;  it  is,  however, 
rather  contrary  to  what  Lord  Kenyon  detei:mined  in  Beckford 
V,  dose,  which  is  cited  in  that  case.  This  arose,  perhaps,  from 
Lord  Thurlow  not  having,  under  the  peculiar  circumstances  in 
which  he  stood,  sufficiently  considered  that  this  was  matter  of 
the  law  of  a  court  of  equity.  Lord  Kenyon  held  that  a  demur- 
rer to  a  biU,  because  it  did  not  show  a  good  title  to  redemp- 
tion within  twenty  years,  was  a  good  demurrer.  Why? 
Because  it  was  a  rule  of  the  court  that  no  redemption  should 
be  allowed  after  twenty  years,  and  therefore  the  party  should 
be  put  to  bring  his  case  within  that  rule.  Lord  Thurlow's 
Opinion  was  given  in  a  hurry;  and  many  cases  were  then  pend- 
ing, in  which  much  injury  might  have  arisen  to  the  parties  if 
the  judgments  had  not  then  been  given;  but  it  seems  to  me 
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that  Lord  Kenyon's  opinion  was  perfectly  tenable  on  Lord 
Thurlow's  own  qaalifieation  ;  that  is,  that  when  a  party  does 
not^  by  his  bUl,  bring  himself  within  the  role  of  the  court,  the 
other  party  may  by  demurrer  demand  judgment^  whether  he 
ought  to  be  compelled  to  answer.  If  the  case  of  the  plaintiff 
as  stated  in  the  bill  will  not  entitle  him  to  a  decree,  the  judg* 
ment  of  the  court  may  be  required  by  demurrer  whether  the 
defendant  ought  to  be  compelled  to  answer  the  bill;  that  I  take 
to  be  the  matter  of  the  law  of  a  court  of  equity  to  be 
[*288]  decided  ^according  to  its  rules  and  principles.  How- 
ever, it  is  clear  that  in  this  case  of  Zrord  Delaraine  v. 
Browne^  Lord  Thurlow  was  anxious  that  his  oyerrnling  the 
demurrer  should  not  be  considered  as  deciding  upon  the  case; 
and  the  cause  never  came  on  again,  Lord  Deloraine  being 
advised  that  the  length  of  time  was  a  bar," 

In  the  case  of  Cholmonddey  i;.  Clintan,  4  Bligh,  1,  it  is  held 
that  where  there  has  been  an  adverse  possession,  not  accounted 
for  by  some  disability,  for  more  than  20  years,  a  court  of  equity 
ought  not  to  interfere. 

In  the  case  of  IkOOe  v.  Wilbon,  10  Ohio,  26,  it  is  said  :  ''  It 
is  indeed  well  settled  that  a  statute  of  limitations  will  now  be 
applied  in  equity  where  it  would  bar  the  claim  at  law:  1  Story's 
jE^.,  SOIB;  2  lb.,  7S6;  6  PeterSy  66.  The  complainant  filed  her 
petition  in  1838,  a  period  of  ttoerUy-three  years  having  elapsed 
after  her  cause  of  action  arose,  and,  in  our  view,  the  statute  is 
a  bar  to  her  daioL  But  if  it  were  otherwise,  the  staleness  of 
the  demand  would  be  fatal  to  its  farther  prosecution,  and,  inde* 
pendent  of  the  act  of  limitation,  affords  a  complete  defense. 
Where  rights  are  unreasonably  neglected,  the  presumption  is 
legitimate  of  an  intention  to  abandon  theoL  *  Nothing,'  says 
Lord  Camden,  in  Smiih  v.  Clay,  3  Brown  Ch«  C.»  640,  'can 
call  forth  this  court  into  activity,  but  cansdeiice,  good  faith 
and  reasonable  dUigenee :  where  these  are  wanting  the  court  is 
passive,  and  does  nothing.    Laches  and  neglect  are  always  dis- 
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oountenanoedy  and,  therefore,  from  the  beginning  of  this  juris- 
diction, there  was  always  a  limitation  of  suit  in  this  court.' 

**  This  language  of  Lord  Camden  is  cited  with  approbation 
by  the  supreme  court  of  the  United  States  :  9  Peters,  4.I6.  In 
7  Ohio,  62,  the  same  principle  is  also  recognized  by  this  court.'' 

Demurrers  have  been  uniformly  allowed  to  bills  to  redeem 
after  the  lapse  of  20  years. 

In  the  case  of  Hovenden  v.  Lord  Annetley,  before  men- 
tioned, Lord  Bedesdale  says: 

*^  This  brings  me  to  consider  the  case  finally  in  another  point 
of  view,  supposing  the  plaintiff  might  have  had  relief  on  the 
ground  of  fraud,  if  he  had  pursued  his  title  with  due  dili- 
gence, the  answer  is,  it  appears  that  the  alleged  fraud 
was  discovered  by  the  party  at  *least  so  long  ago,  [*289] 
that,  in  1736,  a  bill  was  filed,  imputing  fraud,  and 
impeaching  the  transaction  on  the  same  ground.  Therefore, 
the  position  that  fraud  is  not  within  the  statute,  because  it  is 
a  secret  thing,  which  cannot  be  discovered,  is  not  applicable  to 
this  case;  for  the  fraud  imputed  in  this  case  is  represented  in 
the  bill  of  1735;  that  is,  it  is  there  stated  that  the  release  was 
a  release  which  the  party  conceived  he  had  a  right  to  impeach 
on  the  ground  of  fraud,  and  for  that  purpose  to  obtain  from 
the  opposite  party  a  discovery  of  all  the  facts  and  circum- 
stances demonstrating  the  fraud.  This  was  known  to  the  per- 
son claiming  in  1785.  Therefore,  whatever  right  of  action 
might  have  accrued  on  discovering  any  particulars  of  the  fraud 
different  from  what  were  apparent  in  1720,  must  be  taken  to 
have  accrued  in  1735;  but  was  not  pursued  in  1794,  a  period  of 
near  00  years  after  the  first  bill  filed.  I  hold  it  utterly  impos- 
sible for  the  court  to  act  in  such  a  case.  A  court  of  equity  is 
not  to  impeach  a  transaction  on  the  ground  of  fraud,  where  the 
fact  of  the  alleged  fraud  was  within  the  knowledge  of  the 
party  60  years  before.  On  the  contrary,  I  think  the  rule  has 
been  so  laid  down,  that  every  right  of  action  in  equity  that 
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aocraes  to  the  party,  whatever  it  may  be,  mutt  be  aeted  upon 
at  the  utmost  within  20  years.'' 

That  the  presumption  arising  from  lapse  of  time  may  be 
taken  advantage  of  upon  demurrer,  is  settled  also  in  the  case 
of  JDivingston  v.  JUvinffiton^  4  Johns.  Ch,,  299;  where  Chan- 
cellor Kent  says:  ^  The  difference  between  this  case  and  the 
one  decided  yesterday  is  very  material;  here  is  a  demurrer  to 
the  whole  bill,  and  the  great  lapse  of  time  taken  as  one  ground 
in  support  of  it^  whereas,  in  the  other  case  the  defendant,  by 
his  answer,  admitted  the  covenants  to  pay  and  put  his  defense 
on  counter  claims."  And  effect  was  given  to  this  defense 
under  the  demurrer.  The  bar  from  lapse  of  time  is  a  conclu- 
sion from  acquiescence,  an  inference  from  facts,  which  need 
not  be  set  up  on  demurrer,  answer  or  plea:    1  BaiUkoin^  418. 

Where  there  are  such  conflicting  authorities,  I  feel  myself 
at  liberty  to  adopt  the  rule  that  appears  to  me  the  most  reason- 
able and  convenient.  What  is  the  case  now  presented  to  the 
court?  Here  has  passed  by  a  period  of  upwards  of  28  years. 
No  disability  or  excuse  for  this  delay  pretended;  no  new  dis- 
covery of  fraud  suggested. 
[*290]  *The  parties  lie  by,  until,  as  appears  from  the  bill. 
Smart,  the  party  charged  with  having  committed  the 
fraud,  is  dead.  Campbell,  his  grantee,  is  also  dead.  No  one 
is  left  to  answer  these  charges.  If  the  lapse  of  time  ought  to 
bar  this  stale  claim,  I  see  no  reason  or  propriety  in  compelling 
these  parties  further  to  pursue  this  litigation.  If  any  disabili- 
ties existed,  it  would  have  been  easy  to  have  stated  them.  If 
fraud  has  been  recently  discovered,  it  should  have  been  so 
alleged. 

And  this  allegation  not  having  been  made,  the  case  cannot 
be  aided  by  proof,  for  the  proof  to  be  admissible  must  be 
founded  on  some  allegation  in  the  bill  and  answer:  1 
McLean^  489. 

A  court  of  equity  will  lend  its  aid  to  detect  and  redress  a 
fraud,  notwithstanding  the  lapse  of  time,  but  when  the  fraud 
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is  difloorered,  the  parties  must  act  upon  that  diaoovery  within 
a  reasonsUe  time.  The  party  seeking  redress  should  not  wait 
for  a  period  of  between  28  and  24  years,  until  all  those  who 
were  oognizant  of  the  traasaotion  shall  have  paid  the  debt  of 
nature,  and  no  one  is  left  to  deny  or  explain  the  allegation, 
without  giving  any  excuse  for  this  delay. 
Demurrer  allowed. 
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Bijmution  against  pubUe  offloen.  The  ground  on  which  equi^  Interferes  to 

pabllo  officers  who  are  acting  fllegaUy,  ia  to  prevent  great  and  irreparable  mis- 
chief.   It  wlil  not  interfere  if  the  injury  is  slight  or  doubtfuL 

Where  a  bill  was  filed  and  preliminary  injnnotlon  obtained  to  restrain  commisBlon- 
ers  of  highways  from  laying  out  a  highway  thnragfa  the  orchard  and  garden  of 
complainant  in  violation  of  the  statute,  and  it  appeared  tiiat  the  road  was  actu- 
ally opened  before  defendants  had  notioe  of  the  injunction,  the  bOl  was  dis- 


.  JuriaditeUon  for  onm  pmpote  reiaSnsd  for  an/othor.  The  court,  being  satisfied  that 
the  dnfendants  had  acted  in  good  faith  in  laying  out  the  road,  refused  to  retain 
the  bill  for  the  purpose  of  giving  damages  to  the  complainant,  (a) 

Bill  filed  March  5,  1889,  for  an  injonction  to  restrain  the 
defendants  from  lading  ont  and  working  a  highway. 

The  bill  states  that  the  complainant  is  owner  and  possessed 
of  certain  messuages  or  farms  in  the  town  of  Cottrelvilley 
county  of  St.  Clair;  that  he  has  improved  and  cidtivated  said 
farms  for  many  years  past;  that  he  has  a  garden  on  one  of  said 
farms  which  he  has  cultivated  for  more  than  twenty  years,  all 
of  which  time  it  has  been  used  exclusively  for  that  purpose; 
that  he  has  a  garden  on  the  other  of  the  said  farms,  which  he 
has  prepared  and  cultivated  for  more  than  a  year  past;  that 
there  is  a  grove  of  maple  trees  on  one  of  the  farms  which  he 
has  cultivated  and  used  for  a  sugar  orchard;  that  he  has  also 
an  orchard  on  one  of  the  farms  of  more  than  the  growth  of  four 
years. 

That  in  the  month  of  August,  1888,  defendants,  who  are 
commissioners  of  highways  of  Cottrelville,  proceeded  to  lay 
out  a  road  upon  and  across  complainant's  farms  and  throuj^ 
said  gardens  and  orchards;  that  complainant  forbid  the  laying 
out  and  working  said  road,  and  denied  the  right  of  defendants 
to  lay  out  or  open  the  same. 

States  that  the  commissioners  of  highways  have  ordered  the 

(a)  As  to  retaining  tito  case  for  an  asssannent  of  damages  when  tibe  principal 
relief  soui^t  is  denied,  see  Oorroll  «.  Atoc,  WaL  Oh^  678;  nns*fwt  «l  CUtrmamt,  Ift 
Mioh.,  511;  WMpfU  «l  Jlwnir,  8  MielL,  488. 
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overaeers  of  highways  to  cause  the  highway  so  laid 

OQt  to  be  worked  and  opened.    *That  in  the  month  of     [*202] 

Febmaryy  ISSQ,  they  actually  commenced  working  the 

road,  and  to  open  the  same  through  the  said  f  anns,  orchards 

and  gardens. 

The  bill  charges  that  defendants  did  not  pursue  the  course 
pointed  out  by  the  statute  in  laying  out  said  highway.  Charges 
that  the  necessity  of  said  road  was  not  certified  by  twelve 
respectable  freeholders  sworn  by  an  officer  duly  authorized  to 
administer  oaths.  Also  that  the  jury  was  not  duly  summoned 
and  drawn,  and  free  from  all  legal  exceptions,  and  were  not  duly 
sworn  by  an  officer  authorized  to  administer  oaths,  to  assess 
complainant's  damages,  and  that  the  jury  assessed  no  damages 
to  complainant.  Also,  that  the  road  would  be  more  than  $200 
damages  to  complainant,  if  worked  through  his  orchards,  gar- 
dens, etc.,  and  that  the  damages  in  destroying  his  shade  trees, 
etc.,  would  be  irreparable. 

The  bill  prays  for  injunction,  and  that  defendants  pay  dam* 
ages  and  costs  of  complainant. 

The  answer  states  that  defendants  were  duly  elected  and 
qualified  as  commissioners  of  highways  for  the  said  township 
of  Cottrelville,  the  defendant  Ward  was  also  county  surveyor, 
that  they  had  full  and  lawful  authority  to  lay  out  said  road. 
Admits  that  complainant  is  possessed  and  owner  of  the  mes- 
suages and  farms,  and  that  he  has  cultivated  the  same  for  many 
years  past.  States  that  in  consequence  of  the  old  road  becom- 
ing impassable,  owing  to  its  having  been  washed  away  by  the 
water,  it  became  necessary  to  lay  out  and  establish  a  new  road 
in  said  town.  That  the  old  road  was  duly  and  legally  discon- 
tinued, and  application  having  been  made  by  twelve  respecta- 
ble freeholders  of  said  township,  certifying  upon  oath  that  such 
road  was  necessary,  defendants,  as  commissioners,  ordered  and 
directed  a  new  road  to  be  laid  out  and  established,  which  neces- 
sarily crossed  the  farms  of  said  complainant  in  the  bill  alluded 
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to.    That  the  order  was  made  and  entered  on  or  about  the 
twenty-first  day  of  Augnst,  1838. 

That  in  Noyember,  defendants  gsre  complainant  notioe  to 
remove  his  fences,  etc.,  which  he  neglected  to  do;  that  defen- 
dants then  directed  the  fences  to  be  removed  and  road  to  be 
opened.  That  before  doing  so  they  applied  to  David 
[*298]  Cottrell,  Esq.,  a  justice  of  the  peace  of  *said  town- 
ship, to  obtain  a  jury  to  assess  plaintiff's  damages. 
That  the  justice  issued  his  warrant  to  a  constable  of  the  town- 
ship of  Clay  to  summone  nine  jurors  in  a  township  other  than 
Cottrelville  to  assess  complainant's  damages;  that  complainant 
had  due  notice  of  the  time  and  place,  and  attended;  that  on  or 
about  the  third  day  of  March,  1839,  the  said  justice  drew  by 
lot  six  jurors;  that  they  were  duly  gteom  to  assess  the  damages, 
and  after  having  viewed  and  examined  the  premises  they 
returned  a  verdict  that  complainant  was  entitled  to  no  dam- 
ages, which  verdict  was  certified  by  the  justice  and  delivered 
by  him  to  defendants. 

The  answer  further  states  that  after  the  verdict  of  the  jury, 
defendants  offered  complainant  $25  for  his  damages,  which  he 
refused;  that  complainant  appeared  before  the  jury  and  claimed 
a  much  higher  sum. 

The  answer  denies  that  the  new  road  goes  through  any 
orchard  on  the  premises  of  the  complainant  of  the  growth  of 
four  years,  or  through  any  garden  that  has  been  cultivated  four 
years  or  more. 

Admits  that  on  a  small  portion  on  front  of  one  of  said 
farms  which  has  never  been  under  any  inclosure,  but  forms  a 
part  of  a  large  field  on  the  site  of  said  road,  the  complainants 
or  his  tenants  might,  on  two  or  three  occasions,  and  not  of  t- 
ener,  as  defendants  have  been  informed,  etc.,  have  raised  a  few 
potatoes  and  other  vegetables,  etc.,  but  denies  that  it  was  then 
or  ever  has  been  exclusive  occupied  as  a  garden. 

Denies  that  there  is  any  orchard  or  garden  on  the  site  of  the 
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new  road,  but  admits  that  the  new  road  passes  through  a  grove 
of  maple  trees  on  one  of  said  farms. 

Admits  that  complainant  forbid  defendants,  and  denied  their 
right  to  lay  oat  said  road. 

States  that  before  the  service  of  the  injonotiony  or  any 
knowledge  thereof,  the  road  had  been  opened;  that  the  only 
damage  done  was  the  cutting  down  of  several  of  the  maple 
trees. 

The  case  was  brought  to  a  hearing  on  pleadings  and  proofs. 

SarringUm  and  JElmmonBj  for  complainant: 

*1.  The  court  of  chancery  has  undoubted  jurisdic-  [*204] 
tion  where  public  officers  are  proceeding  illegally  and 
improperly  under  a  claim  of  right  to  injure  the  property  of 
individuals,  to  restrain  them  from  proceeding  by  injunction: 
Cooper  V.  Alden,  arUey  06;  Devaux  v.  City  of  Detroit^  ante^  98; 
6  Paige,  8S;  lb.,  262. 

The  statute  {Lowe  ofl8SS,page  108,  sec.  16)  provides  that  it 
shall  not  be  lawful  for  the  commissioners  of  highways  to  lay 
out  any  road  through  any  orchard  or  garden  without  the  con- 
sent of  the  owner  thereof,  if  such  orchard  shall  be  of  the 
growth  of  four  years,  or  such  garden  shall  have  been  cultivated 
as  such  at  least  four  years  before  such  highway  or  road  shall  be 
laid  out. 

The  Revised  Statutes  of  1888  (page  121,  sec.  4)  contains  the 
same  provision. 

The  bill  states  that  the  commissioners  of  highways  of  the 
town  of  Cottrelville  were  proceeding  to  lay  out  and  open  a  road 
or  highway  through  complainant's  garden,  which  he  had  culti- 
vated as  such  for  more  than  twenty  years,  all  of  which  time  it 
had  been  exclusively  used  for  that  purpose;  also  through  an 
orchard  of  more  than  four  years'  growth. 

This  allegation  clearly  gave  the  court  of  chancery  jurisdic- 
tion, and  it  properly  exercised  that  jurisdiction  in  granting  the 
injunction  to  restrain  the  opening  of  the  road  through  com- 
plainant's orchards  and  gardens. 
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2.  Where  the  jnriadiotion  of  the  court  of  chancery  has  once 
rightfollj  attached,  and  the  equity  which  gave  the  jurifldiction 
has  subsequently  been  defeated  or  destroyed,  the  court  will 
retain  its  jurisdiction  and  do  justice  in  the  premises,  althou^ 
there  may  be  an  adequate  remedy  at  law:  1  Johns.  C7A.,  ISl; 
2  Story*s  Eq..  lOJr-109;  1  FovM.  Ej.,  '*69''  note  (z),  and 
authorities  there  cited. 

8.  The  jurisdiction  of  this  court  in  the  premises  is  conceded; 
and  the  complainant  has  waived  no  right  to  ask  relief  in  this 
court. 

JFTr^  Hie  objection  to  the  jurisdiction  of  the  courts  that  the 
complainant  has  an  adequate  remedy  at  law,  should  be  made 
by  plea  or  demurrer,  or  should  be  distinctly  stated  in  the 
answer:  WimoM  v.  JBiaU,  8  Paige,  818.  No  such  objection  is 
madeby  the  answer  in  this  case.  8eealso4-P<3t^^^&9. 
[*295]  *SeeancL  The  complainant  has  waived  no  right  to 
ask  relief  in  this  court. 

There  in  an  express  auermerU  in  the  bill  which  is  cUhnUted  by 
the  ansioer  that  the  complainant  never  gave  his  assent^  but 
alwayBremanstraUd  against  the  laying  out  and  working  of  the 
road,  and  denied  the  right  of  the  defendants  so  to  do. 
[*296]  *Did  the  appearance  of  the  complainant  before  the 
jury,  when  notified  by  the  commissioners  to  appear, 
waive  by  impUcatum  a  right,  which  he  positively,  expressly,  and 
at  all  times  insisted  upon,  as  admitted  by  the  answer  ? 

The  commiBaionerB  are  the  sole  judges  of  the  necessity  or  pro- 
priety of  laying  out  the  road.  The  province  of  the  jury  is  to 
judge  only  of  the  amount  of  damages.  Suppose  the  complain- 
ant had  objected  to  their  assessing  damages,  such  objection 
would  have  availed  nothing,  for  they  had  no  power  to  judge  of 
the  necessity  or  propriety  of  laying  out  the  road.  The  jury 
cannot  lawfully  decide  that  there  shall  be  no  road  when  the 
commissioners  have  determined  there  shall  be  one:  11  Pick. 
Bep.y  269. 

It  was  also  held  in  the  case  of  JHinekky  et  oi,  15  Pick.,  447, 
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that  the  appearance  of  the  town,  before  the  jury  ordered  by  the 
commisBionerB  to  assess  damages,  was  not  a  waiver  by  the  town 
of  the  objection  that  they  had  not  notice.  And  the  reason 
given  in  that  case  is  that  the  jury  oonld  not  have  acted  npon 
flQch  objection. 

A.  D.  JFircuer,  for  defendants: 

1.  Contended  that  this  court  had  no  jorisdiction  of  the  case; 
that  the  statute  (J2.  S,  125^  see.  SO)  gives  a  remedy  to  a  party 
who  conceives  himself  aggrieved,  by  an  appeal,  and  that  where 
the  statute  provides  a  remedy  this  court  will  not  interfere :  7 
JPaige,  156;  19  Ves.,  448;  6  Wend.,  666;  4  Oow.j  BOfB;  S  Paige, 
678;  1  lb.,  114;  10  Wend.,  174. 

2.  As  to  what  constitutes  an  orchard  within  the  meaning  of 
the  statute^  see  B8  Wend.,  860. 

8.  The  evidence  on  the  part  of  the  complainant  is  not  suffici- 
ent to  outweigh  the  answer  of  the  defendants  and  their 
testimony.  It  *is  the  province  of  the  chancellor  to  [*297] 
weigh  the  testimony  and  decide  upon  it.  See  1  Bailey, 
886;  lb.,  6 14.  But  even  if  the  allegations  in  the  bill  were  well 
founded,  it  is  shown  that  the  complainant  waived  all  objections 
on  that  ground  by  preferring  his  claim  for  damages.  See  1  Cowp., 
4IO;  2  ChiU.  Oh.  Dig.,  1842-1844;  ^  JSiU  Oh.,  7;  lb.,  4I6. 

4.  Chancery  will  not,  except  under  particular  circumstances, 
as  there  may  be  upon  a  bill  for  a  specific  performance  of  a  con- 
tract, direct  an  issue  or  a  reference  to  ascertain  damages :  17  Ves., 
277, 278;  I4  lb.,  128;  IbrAl  Eq.,  69;  2  Story  Eq.,  107, 109. 

The  cases  of  Denton  v.  Stuart,  1  Coz,  258,  dani^Oreenaxoay  v. 
Adams,  12  Yes.,  895,  are  overruled  so  far  as  the  principles  there 
laid  down  are  not  reconciled  with  the  case  in  17  Ves.,  277, 278. 

In  a  case  where  it  would  be  difficult  to  ascertain  the  injury 
resulting  from  the  breach  of  a  contract  or  the  sum  in  damages 
by  which  the  injury  might  be  compensated,  this  court  will  not 
themselves  ascertain  the  injury  nor  the  damages,  nor  direct  an 
issue  quantum  damn\fieaitus :  9  Oranch,  466;  2  8tory*s  JBq., 
104-109;  4  Johns.  Oh.,  660;  lb.,  196;  1  Cow.,  766;  I4  Ves.,  129; 

ten 
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17  lb.,  278''286;  18ch.and  Lrfnyy,  25;  6  JohnB.  Ch.,  iP4,  l^^i 
S  Merit).,  248;  4  Johns.  Oh.,  560. 

Thx  Chanosllob: 

The  bill  in  this  case  was  filed  to  restrain  the  defendants,  oom- 
miBsioners  of  highways  for  the  township  of  Gottrelyille,  from 
opening  a  highway  through  premises,  a  part  of  which  the  com- 
plainant alleges  has  been  used  for  a  garden  for  some  20  years, 
and  a  part  as  an  orchard  of  more  than  four  years'  growth. 

The  bill  was  filed  under  the  provisions  of  the  statute  inhibit- 
ing any  road  from  being  laid  out  without  the  consent  of  the 
owner  through  any  orchard  of  more  than  four  years'  growth,  or 
garden  which  had  been  occupied  as  such  more  than  four  years 
before  the  laying  out  of  such  road. 

The  answer  of  the  defendants,  inhabitants  and  officers  of  said 
town,  expressly  denies  that  the  said  road  was  laid  out  or  opened 
through  any  such  garden  or  orchard.  Proofs  on  both  sides 
have  been  taken. 

It  is  singular  that  in  relation  to  the  matter  of  fact 

[*298]     which  from  its  very  ^nature  we  would  suppose  must 

be  apparent  one  way  or  the  other,  we  should  meet  with 

such  direct  contradiction  as  is  found  in  the  bill  and  the  answer. 

The  proof,  however,  to  some  extent,  but  not  altogether,  ex- 
plains it.  I  shall  not  undertake  to  go  through  with  the  entire 
mass  of  testimony  taken  in  this  cause.  With  regard  to  what  is 
called  in  the  evidence  the  lower  farm,  it  does  not  seem  to  me 
that  the  road  can  be  considered  as  passing  through  an  orchard 
of  more  than  four  years'  growth  within  the  meaning  of  the  act 

The  statute  must  receive  a  reasonable  construction.  The 
object  of  it  was  to  protect  orchards  from  being  cut  up  and 
severed  without  the  consent  of  the  owner.  But  one  small  tree 
and  one  broken  stump,  and  those  as  it  would  seem  of  less  than 
four  years'  growth  when  the  road  was  laid  out,  and  detached  from 
the  trees  in  an  orchard  adjoining,  were  included  in  the  road. 

There  is  some  evidence  of  an  intention  to  continue  the  appro- 
priation of  this  ground  for  the  purpose  of  an  orchard.    But 
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"where  the  fact  is  one  of  so  doubtful  a  character,  and  the  injury 
so  slight,  it  does  not  seem  to  me  that  the  court  for  this  cause  is 
authorized  to  retain  this  suit,  and  close  up  this  road  which  has 
been  laid  out,  made  and  fenced,  or  award  an  issue  jtfon^um 
dafnnjficcUua. 

As  to  the  garden  on  the  upper  farm  there  is  somewhat  more 
difficulty.  Many  respectable  witnesses  residing  in  the  immedi- 
ate vicinity  say  that  tho  grounds  in  question  have  not  been  used 
for  a  garden.  Others  swear  positively  that  they  have  been  so 
used  for  several  years.  I  am  inclined  to  think,  after  a  careful 
examination  of  the  testimony,  that  the  new  road  does  encroach 
some  thirty  feet  in  the  widest  place  upon  what  the  last  witnesses 
mean  when  they  speak  of  a  garden. 

Some  culinary  vegetables  have  been  raised  on  different  por- 
tions of  this  piece  of  ground  for  many  years;  whether  it  has 
been  so  used  every  year  is  very  doubtf  uL  The  same  portions 
of  the  ground  do  not  seem  to  have  been  occupied  for  these  pur- 
poses each  year.  And  from  the  testimony  it  would  seem  not  to 
have  been  very  carefully  cultivated,  or  to  have  produced  much. 
And  this  explains  the  testimony  of  those  witnesses  residing  in 
the  immediate  neighborhood,  who  testify  that  the  road  does  not 
pass  through  any  garden.  From  the  manner  in  which  this 
ground  has  been  used,  the  manner  in  which  it  was 
found,  *or  rather  from  the  fact  that  during  a  portion  [*299] 
of  the  time  it  has  been  partially  without*a  fence,  it  is 
doubtful  whether  it  can  be  called  a  garden  within  the  meaning 
of  the  act.  It  would  appear  that  it  was  not  regularly  inclosed, 
and  set  apart  as  a  garden.  But  admitted  that  by  possibility  it 
may  be  regarded  as  a  garden,  within  the  meaning  of  the  act^ 
does  this  present  such  a  case  as  calls  upon  this  court  to  inter- 
fere, when  if  the  complainant  is  entitled  to  any  remedy,  the 
courts  of  law  can  afford  the  same  relief  which  is  now  sought 
here?  The  injury,  if  any,  isvery  slight.  Some  of  the  witnesses 
say  that  the  complainant  has  sustained  no  injury;  aU  place  the 
damages  at  a  small  sum*  The  jury  who  were  impanneled  to 
is  m 
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assess  the  damages  found  that  the  oomplamant  wonld  sostaia 
no  injury. 

The  jurisdiction  of  this  court  to  interfere,  and  restrain  pub- 
lic officers  who  are  acting  illegally  to  the  manifest  injury  of 
others,  is  well  settled.  But  the  grounds  on  which  this  court 
interferes  in  such  cases  is  to  prevent  great  or  irreparable 
injury.  Such  is  not  the  case  here.  The  road  was  laid  out  and 
opened  before  the  service  of  the  injunction.  There  is  nothing 
in  the  case  from  which  to  infer  that  the  commissioneiB  acted  in 
bad  faith  or  intended  any  wanton  violation  of  the  rights  of  the 
complainant.  The  indispensable  necessity  for  a  change  in  the 
locality  of  this  road  is  established.  I  find  no  evidence  of  un- 
fairness or  partiality  in  the  summoning,  or  the  conduct  of  the 
jury  summoned  to  assess  the  damages.  But  it  is  argued  that 
as  the  court  has  acquired  jurisdiction  for  the  purpose  of  grant- 
ing the  injunction,  it  should  retain  it  for  the  purpose  of  giving 
damages  to  the  complainant.  It  would  be  competent  for  this 
court  so  to  do.  It  is  sometimes  done.  In  a  clear  case  of  gross 
and  wanton  injury  by  public  officers,  under  color  of  their  office, 
if  the  purposes  of  justice  would  be  better  subserved  than  by 
sending  the  complainant  to  a  court  of  law,  I  should  be  disposed 
to  do  so.  tBut  in  a  case  Uke  this,  when  the  officers  seem  to 
have  acted  in  good  faith,  when  it  is  doubtful  whether  any  tres- 
pass has  been  committed,  and  when,  if  it  should  be  so  found, 
the  damages,  if  any,  must  be  very  trifling,  and  a  court  of  law 
can  afford  the  complainant  an  adequate  remedy,  I  do  not  think 
this  court  is  called  upon  to  keep  these  defendants  here,  and 
send  an  issue  to  the  county  of  St.  Clair,  first  to  try  the  fact 
whether  the  land  in  question  was  a  garden  or  not,  and  then,  if 

so  found,  to  assess  the  damages. 
[*dOO]         *The  convenient  administration  of  justice  will  be 

better  subserved  by  leaving  the  complainant  to  his 
suit  at  law  in  the  county  where  the  lands  are  situated,  and 
where  the  witnesses  reside. 
Bill  dismissed. 
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Dtmiat§  H  WMwr,  how  mode.  Where  an  allegation  is  made  in  the  bfll  with  dlren 
etronmetanoea,  the  defendant  ■hould  not  bj  hie  answer  deny  the  allegation  U^ 
enQy  as  laid  in  the  hUl,  bat  should  answer  the  point  of  sabetanoe  poeltiTelj  and 
certainty^. 

W)ramd,9etHng<u{d$  eotUraet  for.  A  stock  of  goods  was  exohanged  by  complainant 
for  land,  which  defendants  represented  to  be  pine  lands,  hsTing  a  certain  large 
qnantitj  of  pine  timber  standing  thereon.  Complainant  had  nerer  seen  the 
land,  and  relied  upon  these  representations.  It  turned  oat  that  there  was  pine 
cm  bat  about  one-f  ouith  of  the  land,  and  on  that  only  about  half  the  guantity 
represented.  The  court  decreed  the  contract  rescinded,  that  the  unsold  portion 
of  the  goods  be  re-delhrered  to  ccnnplalnant,  and  that  he  be  paid  for  those  sold» 
and  haTS  a  lien  on  the  land  as  securi^  until  the  payment  was  made,  (a) 

mm  r9pr9$eintaHon§:  Scienter.  Where  the  representaticns on  which  a  par^reliss 
are  untrue,  it  Is  immaterial  whether  the  party  making  them  knows  them  to  be 
so  or  not;  the  effect  upon  him  being  the  same  in  either  case,  {b) 


Bill  to  rescind  a  contraot  on  the  ground  of  fraud.  The  state- 
ment of  the  case  is  sufficiently  given  in  the  opinion  of  the  court. 

IVaU  and  Zee^  for  complainant: 

The  conduct  of  the  parties  shows  the  merits  of  the  case.  The 
complainant,  as  soon  as  he  saw  the  lands,  told  the  witness,  Lyon, 
that  he  had  been  cheated,  and  would  have  redress,  and  imme- 
diately on  his  return  to  Marshall,  and  meeting  the  defendant^ 
Dean,  he  asserted  his  rights,  declared  himself  to  have  been 
injured,  and  that  he  should  apply  to  the  laws  for  redress. 

This  he  has  done,  and  what  is  the  duty  of  this  court  ? 

No  complex  questions  of  artificial  rights  at  law  arise  to  inter- 
fere with  the  direct  application  of  the  principles  of  equity. 
The  jurisdiction  of  the  court  is  unquestioned;  equity  will 
always  take  cognizance  of  fraud,  and  grant  relief  where  it  is 
proven  to  exist.  The  peculiar  and  special  power  of  the  court 
is  also  properly  invoked  in  compelling  an  account  of  the  prop- 
erty received,  and  a  canceling  of  the  conveyance  to  the  com- 
plainant. 


(a)  T^  another  case  of  setting  aside  a  land  purchase  for  fraudulent  representa- 
tlons,  see  Sood  v,  Chopin,  WaL  Oh.,  79. 


(6)  See  Oonverm  v,  Blumrieh,  14  BDch.,  IW;  Beebe  v.  Timng,  14  Mich.,  186;  Tong 
«.  Jfarote,  Ifi  Mich.,  dO;  Owutoekv,  Smith,  nmoilL,9», 
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The  fraud  in  this  oaae  was  in  a  material  point;  the 

[*802]     complainant  ^tnuted  to  it  and  was  nusled.    He  is 

therefore  entitled  to  relief:    6  Ve$.,  17S;  1  JBro.  CK, 

S46;  JaeoVs  Hep.,  178;  1  FotM.  JESg.  B.,  1  CA.,  228;  1  Stofy's 

Eq.,  201. 

Whether  the  defendants  knew  their  representations  to  be 
false,  or  made  the  assertions  without  knowing  whether  they 
were  true  or  false,  is  immaterial,  for  the  affirmation  of  what 
one  does  not  know  or  believe  to  be  true,  is  equally  in  morals 
and  in  law  as  unjustifiable  as  the  affirmation  of  what  he  knows 
to  be  positively  false:  Ainsiee  «.  Medlycatt,  9  Ves^  21;  Gh^ves 
V.  White,  FreeuL,  57;  Pearson  v.  Morgan^  2  Bro.  Ch.,  889. 
And  even  if  the  party  innocerUfy  misrepresents  a  fact  by  mis- 
take it  is  equally  oonclusive;  for  it  operates  as  a  surprise  and 
imposition  on  the  other  party:  2  JBro.  Ch.  J2.,  389;  10  Vee.^ 
475;  1  Ve$.  and  JB.,  S66;  8  Vee.  and  JS.,  111. 

Fraud  and  damage  coupled  together  will  entitle  the  injured 
party  to  relief  in  any  court  of  justice:  7  Johns.  Oh.,  201. 

Oeo.  Woodruff,  for  defendants: 

[*808]  *If  the  representations  of  the  defendants  were  not 
fraudulent,  then  the  bill  is  not  sustainable.  If  what 
the  defendants  said  is  consistent  with  a  mistaken  judgment  as 
to  the  quantity  of  pine  and  a  water  power,  and  a  fraudulent 
intent  and  act  is  not  clearly  proved,  the  complaint  is  not  made 
out,  and  no  rule  of  equity  can  be  shown  which  will  relieve  the 
complainant  from  making  out  a  dear  case  of  positive  fraud  in 
this  case. 

The  statement  must  be  of  fact  and  not  of  opinion:  1  JSiarf^* 
JSgi;  206. 

Tu  CHAKOSLLon: 

[*804]      The  bill  in  this  case  charges  that  the  complainant  *(a 
resident  of  New  York)  on  the  Ist  of  October,  1889^ 
had  at  Marshall,  in  this  state,  a  large  quantity  of  goods. 
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That  Wing  and  Dean  (the  defendants)  were  then  merohants 
at  Manhally  and  that  the  compbiinant  intrnsted  a  part  of  the 
goods  to  them  to  be  sold  on  his  account. 

That  they  proposed  to  bay  the  goods  of  the  complainant, 
and  pay  for  them  in  lands  in  the  county  of  Clinton,  and  with  a 
▼iew  to  induce  the  complainant  to  take  the  lands,  made  to  him 
the  following  representations:  That  of  the  one  thousand  two 
hundred  acres,  the  northern  six  hundred  and  forty  acres  were 
the  most  valuable  pine  lands  in  the  state;  that  they  would 
average  from  seventy  to  ninety  trees  per  acre,  and  those  from 
two  and  a  half  to  five  feet  in  diameter.  That  they  had  actual 
knowledge  of  the  quality  of  the  lands  from  their  own  examin- 
ations, and  that  they  would  warrant  there  were  forty  trees  per 
acre  on  the  six  hundred  and  forty  acres.  And  that  they  also 
stated  that  there  was  a  good  mill  site,  by  which  a  fall  of  six  or 
eight  feet  could  be  obtained  on  Maple  river. 

The  sale  was  consummated  on  the  eighteenth  of  December; 
the  complainant  soon  after  went  to  examine  the  lands,  when  he 
found,  as  is  alleged,  that  out  of  the  six  hundred  and  forty 
acres  there  was  not  more  than  one  hundred  and  fifteen  acres 
of  pine  timber. 

The  complainant  returned  to  Marshall  in  the  month  of  Feb- 
ruary following,  and  saw  the  defendant  Dean,  to  whom  he 
immediately  represented  that  he  had  been  defrauded,  and 
demanded  restitution,  which  was  refused. 

The  principal  point  in  the  case  is  as  to  the  representations 
made  respecting  the  quality  of  the  lands. 

The  answer  of  the  defendants  admits  the  sale  of  the  goods 
for  the  consideration  stated  in  the  bilL  They  deny  that  they 
represented  the  six  hundred  and  forty  acres  as  the  most 
valuable  pine  lands  in  the  state,  and  that  they  would  average 
from  seventy  to  ninety  trees  per  acre,  and  that  they  would  war- 
rant there  were  forty  pine  trees  to  the  acre,  from  two  and  a 
half  to  five  feet  in  diameter,  on  the  whole  six  hundred  and 
forty  acres.     It  is  proper  here  to  say,  that  the  answer  in  this 
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respect  is  not  entirely  satisfactory.  If  an  allegation  is  made 
with  divers  circamstances,  the  defendant  should  not 
[*d05]  deny  it  literally  as  laid  in  the  *bill,  but  should  answer 
the  point  of  substance  positively  and  certainly. 

The  defendants  in  their  answer  further  say,  that  of  the  eight 
lots  they  stated  that  four  certainly  had  pine  timber  on  them, 
on  another  they  thought  there  was  pine,  but  were  not  sure;  that 
they  had  examined  five,  perhaps  six,  of  the  lots  the  summer 
before,  but  had  not  examined  the  other  two.  That  in  Decem- 
ber, 1889,  they  told  the  complainant  in  the  presence  of  Samuel 
Camp  and  R.  B.  White,  that,  as  they  thought,  there  were  forty 
pine  trees  on  an  acre  on  the  land  where  the  pine  grew.  There 
are  other  allegations  in  the  bill  which  are  totally  denied.  There 
is  a  great  discrepancy  between  the  bill  and  the  answer,  and  we 
are  compelled  to  resort  to  the  testimony,  to  ascertun  the  char- 
acter of  the  representations  concerning  the  land  which  is  the 
principal  subject  of  controversy. 

The  answer  of  the  defendants  refers  to  statements  made  in 
the  presence  of  White  and  Samuel  Camp.  Mr.  Camp  says  **  that 
Mr.  Dean  stated  that  that  land  of  theirs  up  north  would  aver- 
age from  sixty  to  ninety  pine  trees  per  acre,  from  two  and  a 
half  to  five  feet  through,  and  from  sixty  to  ninety  feet  to  the 
limbs;  and  this  conversation  was  had  but  a  day  or  two  before 
the  bargain  was  consummated.**  This  testimony  is  substan- 
tially corroborated  by  that  of  White,  and  in  some  respects  the 
testimony  of  White  is  still  stronger.  On  being  asked  what 
proportion  of  the  lots  did  Wing  and  Dean  represent  as  having 
pine  on  them,  he  replied  that  the  expression  was  unqualified; 
and  it  was  that  the  pine  lands  would  have  from  sixty  to  ninety 
trees  to  the  acre;  and  one  of  the  defendants  said  he  thought  he 
would  not  be  afraid  to  warrant  forty  trees  to  the  acre.  On 
being  asked  if  the  defendant  referred  to  the  whole  or  a  part^ 
says  he  did  not  refer  to  any  particular  part. 

The  testimony  of  George  E,  Savage  alone  sustains  to  some 
extent  the  ground  taken  in  the  answers.    He  left  Marshall  some 
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time  before  the  oonversation  referred  to  by  Camp  and  White, 
and  before  the  bargain  was  closed.  He  was  examined  a  long 
time  after  the  transaction  took  place.  But  admitting  his  tes^ 
timony  to  be  substantially  true,  if  the  testimony  of  Samuel 
Camp,  White,  and  Hermon  Camp  of  subsequent  conyersations 
is  also  taken  as  true  (and  I  do  not  see  how  it  can  be  avoided), 
it  would  not  change  the  result. 

"The  testimony  of  Hermon  Camp  of  the  conversa-  [*d06] 
tion  which  took  place  at  the  time  of  the  delivery  of 
the  deed  is  important.  At  this  time,  it  would  appear  by  the 
testimony  of  this  witness,  the  defendants  assured  the  complain- 
ant that  there  were  six  hundred  and  forty  acres  of  good  pine 
land,  which  would  average  forty  trees  to  the  acre.  He  further 
states  that  Jones  said  he  had  never  been  on  the  land,  and  that 
he  depended  on  the  statement  of  the  defendants. 

There  can  be  no  doubt  that  the  lands  turned  out  to  be  very 
different  from  such  lands  as  the  complainant  would  naturally 
have  been  led  to  expect  from  these  representations.  The  wit- 
nesses vary  somewhat  as  to  the  quantity  of  pine  lands.  One  of 
the  witnesses  states  that  there  may  be  in  all  one  hundred  and 
seventy  acres  of  pine,  but  of  a  quality  inferior  to  the  represen- 
tations. Another  from  one  hundred  and  eighty  to  one  hundred 
and  eighty-five,  averaging  from  eighteen  to  twenty-two  trees 
to  the  acre.  Another  witness  states  the  quantity  at  sixty 
acres  of  good  pine.  The  other  witness,  Lyon,  says  there  may 
be  one  hundred  acres  of  pretty  fair  pine  land,  averaging  about 
twenty  trees  to  the  acre. 

It  would  seem  that  but  about  one-fourth  of  the  land  has  pine 
timber  upon  it,  and  upon  this  not  much  more  than  half  the 
quantity  which  the  complainant  would  have  been  led  to  expect 
from  the  representations  made;  and  the  complainant  was  a 
stranger,  who  had  not  seen  the  lands,  and  who  relied  upon  the 
representations  of  the  defendants.  Whether  these  representa- 
tions were  made  knowing  that  they  were  untrue,  or  were  made 
without  knowing  whether  they  were  true  or  false,  the  effect 
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upon  the  oomplainant  is  the  same,  and  the  consequenoe  whioh 
most  follow  must  be  the  same. 

The  complainant^  as  appears  from  the  case,  trusted  to  them 
and  was  misled*  Some  other  points  were  made  in  the  case,  but 
as  their  consideration  cannot  vary  the  result,  it  is  not  neces- 
sary further  to  refer  to  them. 

The  only  doubt  I  have  had  in  the  case  has  resulted  from  a 
slight  degree  of  suspicion  from  the  great  degree  of  confidence 
which  seems  to  have  been  reposed  in  the  defendants  by  the 
complainant^  that  he  may  have  seemed  to  rely  on  these  repre- 
■entationsy  with  a  view  to  a  resort  to  this  mode  of  redress;  but 
there  is  not  sufficient  shown  in  the  case  to  authorize 
[*807]  this  conclusion^  and  I  think  it  is  not  so;  and  *t3iere  is  no 
alternative  left  to  the  court  but  to  declare  the  contract 
rescinded,  and  to  decree  a  re-delivery  of  the  remaining  portion 
of  the  goods  to  the  complainant,  and  award  the  repayment  to 
him  of  the  value  of  the  goods  which  have  been  sold  by  the 
defendants,  and  to  decree  that  until  this  payment  shall  be  made 
he  shall  retain  his  lien  upon  the  lands  as  a  security  for  the 
amount  dae  him  for  the  goods  which  have  been  sold* 

Decree  accordingly. 
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CtflMTi  of  hmk^  powen  of.  Where  a  note  is  made  pejable  at  a  bank,  it  is  wlttiln 
the  ordinaiy  soope  eC  the  powen  of  the  bank  oflloen  to  reoelTe  other  notes  as 
collateral,  on  the  understanding  that  they  should  be  placed  in  the  bank  for  col- 
lection, and  that  when  a  suflloleBt  amount  should  be  ooUeoted  thereon  for  thf 
purpose  it  should  satls^  the  first  nole.  (a) 

Selisfagain&tiudgment.  Where  a  par^  is  ignorant  of  the  fiusts  which  constttute  a 
defense  at  law  until  after  judgment  is  rendered  against  him,  he  majhaTe  relief 
In  equity.  (6) 

The  bill  in  this  oase  states  that  complainant  indorsed  for  the 
sole  benefit  and  accommodation  of  one  Wessel  Whitaker,  a 
note  made  by  him  dated  July  5,  1887,  payable  ninety  days 
after  date  to  the  order  of  E.  T.  Clark  and  Isaac  O.  Adams,  at 
the  Bank  of  Michigan,  for  the  sum  of  $1,000.  That  the  note 
was  indorsed  by  Clark  &  Adams  as  first  indorsers,  and  Whit- 
aker  deliyered  to  complainant,  to  secare  the  complainant  for 
indorsing,  one  note  for  t600  or  thereaboats,  and  another  note 
for  tl,391.36,  with  authority  to  collect  a  safficient  amount  on 
these  notes  to  indemnify  complainant  for  his  indorsement. 
That  this  agreement  was  communicated  to  E.  P.  Hastings, 
president  of  the  Bank  of  Michigan;  and  the  notes  were  placed 
in  his  hands  to  be  so  collected  and  applied.  Complainant  was 
sued  on  his  indorsement,  and  May  1,  1839,  judgment  was  ren- 
dered against  him  for  tl,131.21,  and  Jl./a.  was  issued  thereon. 
That  after  the  Ji.  fa.  had  been  issued,  upon  inquiry  at  the 
bank,  complainant  ascertained  that  the  note  for  t600  had  been 
collected,  and  the  amount  had  not  been  applied.  That  the 
bank  bad  let  Theodore  Bomeyn  have  the  ^1,391.36  note,  and 
had  taken  from  him  an   agreement  to  pay  the  amount  due 

(a)  As  to  the  powen  of  bank  officers  in  general,  see  Fdrmen*  and  Mechanical* 
Bank  v.  Troy  City  Bank,  1  Doug.  Mloh.,  467;  KimbaU  v.  Cleveland,  4  Htch.,  606; 

PmlnmUar  Bank  v.  JSTofimer,  14  Mich.,  906. 

(ft)  flee  WrifiM  v.  King,  ante,  18;  Mack  v.  Doty,  poet,  866;  Burpee  v.  Smith,  WaL 
Oh.,  8S7;  Wixomv.  Dctvie,  WaL  Oh.,  16;  Boberte  v,  MOee,  18  Mich.,  807,  for  other 
esses  in  which  have  been  considered  the  droumstanoes  under  idiich  equi^  will  give 
relief  to  a  party  after  judgment  against  him  at  law.  And  ss  to  the  granting  hy  a 
ooort  of  equity  of  a  new  trial  at  law,  see  Morrie  v,  Hadley,  0  Mloh.,  S7S. 
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thereon  in  sixty  days,  to  which  agreement  complainant  never 
assented. 

The  bill  prayed  for  a  perpetnal  injnnotion,  and  for  a  release 
and  discharge  of  the  judgment  against  oomplainant^  and  for 
other  relief. 

To  this  bill  the  defendants  demurred. 

['''309]         *Jajf  S  PorteTj  in  support  of  demurrer,  cited  6 
Peters,  61;  1  Johns.  Ch.,  49,  820,  Jfi6;  U  lb.,  2B8. 

D.  Goodtoin,  corUr<i,  cited  6  Peters,  99. 

Thb   Ohancbixob: 

The  grounds  taken  in  support  of  the  demurrer  are  these: 

1.  That  Mr.  Hastings,  then  president  of  the  bank,  was  acting 
as  the  agent  of  Wales,  and  not  in  behalf  of  the  bank. 

The  question  now  presented  is  upon  demurrer,  by  which  the 
allegations  in  the  bill  for  the  purpose  of  this  decision  must  be 
taken  to  be  true. 

The  allegation  is,  that  the  notes  which  were  held  as  collat- 
eral security  **  were  placed  by  the  complainant  in  the  baak^ 
with  the  said  president  thereof,  to  be  by  the  said  president, 
directors  and  company  used,  held,  collected  and  applied  at 
before  mentioned;  that  is,  for  the  purpose  of  paying  the  note  of 
Whitaker,  of  which  Whitaker  was  indorser. 

It  further  appears  that  one  of  the  notes  of  about  t600,  so 
deposited,  has  been  collected,  and  that  the  proceeds  have  not 
been  applied  to  the  payment  of  the  note  indorsed  by  Wales. 

That  the  other  note  has  been  given  up  by  the  then  president 
of  the  bank,  upon  the  undertaking  of  another  individual  to  pay 
to  the  bank  the  amount  of  Whitaker's  note^  upon  which  Wales 
was  indorser. 

Under  these  allegations,  uncontradicted,  it  would  seem  that 
these  securities  have  been  treated  throughout  as  a  part  of  the 
security  on  which  the  bank  relied  for  the  payment  of  this  note, 
and  that  it  comes  fairly  within  the  scope  of  the  powers  of  the 
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officers  of  the  bank;  it  was  one  of  the  most  ordinary  transao- 
tionsy  to  wity  taking  security  for  a  debt. 

The  fact  that  one  of  the  notes  has  been  collected  and  the 
proceeds  not  applied  as  was  agreed,  and  that  the  bank  is  still 
proceeding  to  collect  the  entire  judgment,  most  be  fatal  to  a 
general  demarrer,  unless  it  can  be  sustained  on  other  grounds. 

2.  The  other  ground  in  support  of  the  demurrer  is  that  this 
complainant  comes  too  late.  That  he  should  have  made  his 
defense  at  law. 

*The  rule  on  this  subject  is  yery  rigid,  and  should     [*310] 
be  adhered  to.    But  this  seems  to  me  to  come  within 
the  excepted  cases. 

The  rule  laid  down  in  Lansing  v.  JSddy,  I  Johns.  Ch.,  51,  is 
stated  by  Chancellor  Kent  to  be,  that  this  court  will  not  relieve 
against  a  judgment  at  law  on  the  ground  of  its  being  contrary 
to  equity,  unless  the  defendant  below  was  ignorant  of  the  fact 
in  question,  pending  the  suit,  or  it  could  not  haye  been  receiyed 
as  a  defense.  This  relief  is  often  also  refused  where  the  party 
has  been  guilty  of  negligence. 

The  allegation  here  is  that  the  complainant  confidently  relied 
and  expected  the  defendant  would  collect  and  apply  the  pro- 
ceeds of  these  notes  to  the  payment  of  the  note  of  Whiti^er, 
on  which  he  was  indorser,  and  did  not  know  or  suspect  he  had 
any  legal  defense  until  after  the  judgment  was  rendered,  when 
he  for  the  first  time  learned  that  one  of  the  notes  had  been  col- 
lected, but  the  proceeds  had  not  been  applied;  and  that  the 
other  had  been  transferred  upon  the  understanding  of  a  third 
person  to  pay  this  identical  note,  upon  which  the  judgment  is 
rendered  against  him  as  indorser. 

The  circumstances  were  well  calculated  to  lull  the  complain- 
ant into  security.  But  for  these  transactions  of  the  defendants, 
there  was  no  defense  to  the  note  ;  of  these  he  knew  nothing 
until  after  the  judgment  was  rendered,  the  complainant  rely- 
ing, as  he  says,  that  the  money  would  be  collected  upon  the 
collateral  notes  to  pay  off  this  liability. 

The  demurrer  must  be  oyerruled,  with  leaye  to  answer. 

« 

Demurrer  overruled. 
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John  Freeman  v.  TbelCidhigan  State  Bank. 

AMfemdmmU  ofpleei.  In  an  application  to  amend  tho  defendant*ft  pleadlniTt  tte  pro- 
posed amendments  ahoold  be  set  out.  (a) 

▲  plea  may  be  allowed  to  be  amended  for  the  poipoee  of  placing  before  the  ooaitas 
additional  fket  unknown  to  the  defendant  when  the  plea  ,waa  filed,  and  oonsis- 
tent  with  the  defense  then  made.  Bat  it  will  not  be  permitted  for  the  pmpose  of 
setting  np  a  faol  or  state  of  faets  inoooslstent  with  the  original  defense. 

This  was  a  motion  for  leave  to  amend  a  plea.  The  motion 
was  based  upon  an  affidavit,  setting  up  certain  facts  which  had 
come  to  the  knowledge  of  the  defendant's  officers  after  the 
original  plea  had  been  filed  in  the  cause,  and  which  it  was  pro- 
posed to  incorporate  therein.  The  proposed  amendment  was 
set  oat  in  the  application. 

Joy  <t  Porter,  for  the  application,  cited  Story^s  JEg.  J^^ 
sees.  701,  896, 896,  897,  902, 90S;  IS  Ves.,  4S8. 

[*dl2]  *M.  M,  Emmons,  contra,  denied  that  this  was  a 
proper  case  for  amendment.  Pleas  are  only  allowed 
to  be  amended  in  case  of  surprise,  mistake  or  inadvertence;  not 
to  meet  facts  which  defendant  claims  not  to  have  known,  but 
which  he  might  have  known  had  he  been  sufficiently  diligent. 
He  cited  Story's  Eq.  PL,  sees.  701, 896;  1  Hoff.  Ch.  Pr.,  2»6; 
Coop^s  Eg.  PL,  SS6,  SS7. 

m 

[♦313]    ♦The  Chakcbllob: 

Leave  to  amend  is  usually  based  upon  mistake,  inadvertence, 
eta 

In  this  case  it  is  sworn  in  the  affidavit,  that  the  additional 
fact  which  it  is  desired  to  present  to  the  court  by  this  amend- 
ment, was  unknown  at  the  time  of  filing  this  plea. 

Courts  have  always  been  rigid  in  requiring  that  amendments 
of  this  kind  should  be  stated  in  the  application,  and  a  defendant 


(a)  See  Maaon  v.  Detroit  Oity  Bank,  ante,  2»;  Qravee  v.  Nilee,  poet,  S8BL 
S84 


FIRST  CIRCUIT.  318 


Fbebkan  y.  MicHiaAir  Statb  Bajo* 


will  not  asaally  be  permitted  to  set  up  a  fact  or  a  state  of  facts 
inconsistent  with  the  original  defense.  But  the  amendment 
here  contemplated  goes  no  farther  than  to  state  an  additional 
fact  unknown  at  the  time  of  filing  the  original  plea,  and  per- 
fectly consistent  with  it. 

In  examining  all  the  cases  cited,  I  can  find  no  one  where 
leave  to  amend  under  circumstances  analogous  to  these  has 
been  ref  used,^  where  the  amendment  is  necessary  to  place  the 
grounds  of  defense  fairly  before  the  court. 

The  rule  is  stated  in  Cooper^a  Pleadingy  SS6,  that  it  is  not 
usual  to  refuse  leave  to  amend  pleas,  yet  the  defendant  must  be 
tied  down  to  a  very  short  time  in  which  to  amend;  and 
this  is  fully  sustained  '*'by  the  case  cited  {f^  Veaej/,  8S),     [*9I4] 
where  leave  was  given  to  plead  de  novo. 

This  practice  is  consistent  with  the  practice  in  permitting 
amendments  to  sworn  answers,  and  I  can  see  no  reason  why  the 
rule  should  not  be  admitted  in  amending  pleas  as  well  as  sworn 
answers. 

This  is  not  a  case  where  a  party  first  obtains  the  opinion  of 
the  court,  and  then  sets  up  an  additional  fact  known  to  him  at 
the  time  of  pleading,  or  a  defense  inconsistent  with  the  firit 
plea. 

It  appears  that  this  was  unknown  at  the  time  of  filing  the 
plea,  but  has  since  been  ascertained.  I  can  see  no  danger  in 
allowing  an  amendment  in  such  a  case  when  it  seems  absolutely 
necessary  to  place  the  defense  fairly  before  the  court. 

On  the  contrary,  it  seems  to  me  to  be  in  entire  harmony 
with  the  practice  in  analogous  cases.  If  a  plea  maybe  amended 
upon  the  ground  of  a  mistake  or  inadvertence,  I  do  not  see  why 
it  should  not  be  for  the  purpose  of  stating  a  newly  discovered 
fact  necessary  to  the  defense  and  consistent  with  the  original 
plea. 

Amendment  allowed  if  made  within  ten  days. 
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▲ttomey-Gtonexal  ▼.  Tbe  Bank  ofMlnhigan, 

OerpofuiUmB^JtHritdieiUmover,  TheloilidlotiomoCtiilfOoqitoveroorpontobodiMi 
for  tba  poipoM  of  rertralnJnc  their  operations,  or  of  winding  up  their  ooneena. 
is  haeed  iqwn  nndoontroUed  by  the  stetotee  of  tlio  rteteL  It  hns  no  sooh  joiii^ 
diction  St  oominonUw,  or  under  its  foneml  eqni^  powers,  vidltwlllnot  inter- 
fere ezoept  wh«i  the  ease  is  tslrij  broo^  within  the  soope  sad  object  of  the 
ststole  oQBf  eRiag  tlds  qpeoisl  jurisdiction,  (a) 

The  provisions  of  the  sot  of  JoM  »,  ]8S7i  sad  the  sot  of  April  1i^  ISIl,  ia  ragMd  to 
banlcs  snd  Inoorporstions,  commented  upon  sad  eaq;>lsined,. 

8tatute$,  eomttmeUon  of.  Wbere  one  part  of  aa  act  is  eqniirocal,  otiier  portiOBS  cf 
the  sot  may  be  resorted  toss  a  guide  in  constmctioB.  The  ocossion  snd  tlie  reap 
soQ  of  the  enactment,  which  is  the  same  thing  as  the  old  law  and  the  misfilrfef; 
the  letter  of  the  set,  whether  words  be  used  in  their  proper  or  in  a  terhniral 
aenat;  the  oonteoci;  the  spirit  of  the  aet»  wlielher  statutes  be  la  their  astore  nn- 
edial  or  penal,  the  subject  matter  and  the  prorisions  of  the  ad,  and  the  intsai  cf 
the  legislature  in  pasiring  it,  are  to  be  considered;  which  intent  is  not  to  bo  odr 
looted  from  aaj  partionlar  cgpiwrioa,  but  firom  a  goaeiml  view  of  the  whole  of 
the  act.  (d) 


Foffeiturt  of  oorparate  righit.    It  a  corporation  has  forfeited  Its  rigM  hf  i 

snoe,  or  non-feassncst  such  forfeiture  must  be  shown  by  the  pleadings;  it  Is  aot 
to  be  presumed;  the  legal  presumption  is  otherwise. 


The  fiaot  that  a  bank  not  protected  hf  statute  antborisbig  a  snspensloa  of 

pajments,  has  stopped  payment,  is  not  of  itself  oonduslTe  cTidenoe  of  its  iaa- 
blUty  to  pay  Its  debts,  but  ispHma/octe  eridenoe  of  inability  or  insolTenoy.  («) 

hiJvnetUmagaifuitMipemdedbank.  The  rale  adopted  in  this  state  has  been  not  to 
grant  an  injunction  in  the  first  instance  upon  the  allegation  alone  that  a  bank 
has  stopped  pajrment,  but  to  grant  a  rule  to  show  cause  and  require  notice  to  be 
giTon  to  the  defendants.  If  not  explained  or  excused  in  esses  where  the  banks 
are  not  protected  from  a  forfeiture  of  their  charters  by  resson  of  a  failure,  the 
court  would  be  authorised  to  grant  an  injunction  and  appoint  a  reoeiTer.  Bat 
when  banks  are  anthoriaed  to  suspend  specie  payments,  such  ratOssl  Is  not  sifsa 
prinut  facie  eridenoe  of  insfrfTency. 

The  true  construction  of  the  sixth  section  of  the  suspension  act  of  April  it,  1841,  is 
that  the  statements  should  be  made  out  and  transmitted  to  the  seoretaiy  of  state 
on  the  days  specified,  or  ss  soon  thereafter  as  the  same  oaa  bo  made  oat  aad 
stated. 

Statutory  condition^  «*ea  to  be  performed.  Where  no  time  is  prmotlbed  la  which 
sn  set  is  to  be  done,  It  must  be  done  in  a  reasonable  time,  (d) 

(a)  See  also  Attoms^Qmieral  v,  OaJOamd  Ootuitif  Bamk,  WaL  Oh.,  90L 

0)  See  fiAley  V.  Aa«4,  S  Mich.,  488.  which  is  to  the  same  eltect 

(e)  See  Bamwm  v.  Bank  of  Pontiae,  ante,  116. 

(d)  See  Byram  v.  Oordoa,  11  Mich.,  581,  and  8tange  v.  WOeont  17  Mich.,  848;  where 
the  same  rule  of  computing  time  was  apfdied  under  contracts. 
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Motion  hj  complainant  for  a  receiTer,  and  on  the  part  of  tha 
defendant  for  a  modification  of  the  injunction. 

The  bill  states  that  December  19,  1817,  the  Bank  of  Michi- 
gan was  incorporated,  with  a  capital  of  $100,000;  was  organized 
and  went  into  operation. 

*That  in  accordance  with  the  provisions  in  its  char-     [*dl6] 
ter,  the  capital  was  afterwards  augmented  to  the  sum 
of  $500,000. 

That  February  25,  1831,  the  charter  was  continued  for  25 
years  from  and  after  the  first  Monday  in  June,  1889. 

That  ever  since  they  commenced  doing  business,  and  down  to 
the  present  time,  they  have  had  a  banking  house  in  Detroit,  and 
have  done  an  ertensiye  banking  business.  That  down  to  1837, 
they  were  unembarrassed,  and  were  able  to  meet  and  pay  all 
their  liabilities  upon  demand.  But  ever  since  that  period,  and 
down  to  the  present  time,  they  haye  labored  under  embarrass- 
ments, and  have  been  unable  during  the  greater  portion  of  the 
last  mentioned  period,  and  are  now  unable  to  meet  and  pay  their 
liabilities;  and  that  their  officers  have  for  some  time  past  refused 
and  still  continue  to  refuse  to  pay  the  debts  of  the  corporation; 
and  that  they  have  almost  ceased  the  transaction  of  any  busi- 
ness as  a  bank. 

That  the  present  liabilities  of  the  bank  are  large;  that  its  bills 
issued  and  in  circulation  amount  to  upwards  of  $200,000;  that  it 
is  indebted  largely  to  depositors,  and  otherwise;  all  of  which 
are  payable  on  demand. 

That  the  state  of  Michigan  is  a  creditor  as  bill  holder  to  over 
$20,000.  That  June  11,  1841,  complainant  demanded  pay- 
ment or  security,  which  was  refused  by  the  president  and  cash- 
ier of  the  bank. 

Complainant  charges  insolvency,  and  avers  that  the  interests 
of  the  state  require  that  it  shall  be  enjoined,  and  a  receiver 
appointed. 

That  in  consequence  of  the  refusal  to  redeem  its  bills,  numer- 
ous suits  have  been  commenced  against  it,  and  its  cash  funds 
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are  becoming  diminishedy  and  some  creditors  receive  the  full 
face  of  their  debts,  while  others  may  ultimately  receive  but 
partial  payment.  That  a  due  regard  to  the  interest  of  the 
ereditors  generally  requires  an  i9\funetion  to  prevent  the  inequit- 
able distribution  of  its  cash  means. 

That  in  and  by  the  act  entitled  ''  An  act  to  provide  for  pro* 
ceedings  in  chancery  against  corporations,"  eta,  approved  June 
21y  1837,  the  chancellor  has  power  to  restrain  by  injunction  any 
bank  from  exercising  any  of  its  banking  powers,  and  from 
receiving  or  paying  out  anything  whenever  the  attoi^ 
[*dl7]  ney-general  upon  bill  filed  shaU  furnish  ^satisfactory 
proof  that  such  bank  hoe  became  insolverU^  or  uncMe, 
or  hoe  refueedy  to  pay  its  debts.  And  in  and  by  the  seventh 
section,  the  chancellor  may  compel  such  bank  to  discover  any 
stock,  property,  moneys,  things,  choses  in  action  or  effeota 
alleged  to  belong  to  it,  or  in  any  manner  liable  for  the  final 
payment  of  its  debts,  the  transfer  and  disposition  thereof,  and 
all  the  circumstances  of  such  transfer  and  disposition;  and  that 
every  such  officer,  agent  or  stockholder  may  be  compelled,  at  the 
discretion  of  the  chancellor,  to  answer  any  bill  filed  to  obtain 
such  discovery. 

The  bill  prays  that  defendants  be  required  to  answer  all  the 
allegations  in  the  bill,  and  particularly  that  they  answer  and 
discover  as  particularly  required  in  and  by  the  seventh  section 
as  above  quoted. 

The  bill  prays  the  granting  of  writ  of  ir^wicHony  etc,  rea- 
training  them  from  exercising  any  of  their  corporate  rights^ 
privileges  or  franchises,  and  from  collecting  or  receiving  any 
part  of  their  debts  due  or  to  become  due;  and  from  paying  out 
or  in  any  way  transferring  any  of  the  money,  property  or  efFecta 
of  the  bank. 

Also  for  the  appointment  of  a  receiver  or  receivers^  in  pursu- 
ance of  the  fifth  section  of  the  act  last  aforesaid,  in  order  that 
the  assets  of  the  bank  may  be  applied  in  an  equal  and  propor- 
tionate manner  to  the  payment  of  its  debts. 
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A  temporary  injanction  was  granted. 

The  answer  admits  the  organization  of  the  bank,  the  angmen* 
tation  of  stock,  the  extension  of  the  charter;  that  it  was  nnem- 
barrassed  up  to  1887;  that  since  that  time  it  has  been  embar- 
rassed and  unable  to  meet  and  pay  its  liabilities,  and  has  refused 
BO  to  do.  That  the  present  liabilities  of  the  bank  are  large,  but 
insists  that  its  liabilities  are  now  less  by  $1,200,000  than  in  1837, 
and  170,000  less  than  they  were  four  months  ago;  and  that  for 
many  years  past  their  aggregate  liabilities  haye  not  been  so 
small  as  now. 

Admits  indebtedness  to  the  state  of  BCohigan  to  amount  oyer 
$20,000.  And  that  the  bank  officers  did  refuse  to  pay  the  same 
as  stated  by  complainant,  and  did  decline  to  execute  securities 
for  the  future  payment  of  the  same  in  specie;  but  that  although 
they  may  haye  declared  their  inability  to  do  so,  as  charged  in 
the  bill,  it  was  not  because  the  bank  was  not  possessed  of  that^ 
and  a  much  larger  amount  in  specie,  but  because  they 
did  not  deem  it  their  duty  to  pay  *the  state  of  Michi-  [*818] 
gan  in  specie,  when  they  could  not  pay  all  bill  holders 
in  specie.  But  they  ayer  that  they  did  offer  the  attorney- 
general  to  turn  out  assets  of  the  bank  in  payment;  and  that  he 
might  haye  selected  from  all  the  assets,  amounting  in  all  to 
nearly  a  million  of  dollars,  and  of  a  yalue  yery  much  more  than 
sufficient  to  coyer  and  pay  all  the  debts  of  the  bank. 

Expressly  denies  insolyency,  and  ayers  that  the  contrary  is 
the  fact  That  on  15th  February  last,  upon  the  examination  by 
committee  of  the  legislature,  the  said  committee  and  officers  of 
the  bank  made  a  scrutinizing  examination  into  the  situation  of 
the  bank,  and  of  all  its  assets;  by  which  inyestigation  it  was 
ascertained  as  certainly  as  such  a  fact  could  be,  that  the  assets 
were  sufficient  to  pay  off  and  discharge  all  its  liabilities;  and 
not  only  so,  but  also  to  leaye  a  surplus,  after  being  oonyerted 
into  cash  funds,  of  more  than  $400,000,  to  be  diyided  among 
the  stockholders.  That  since  said  15th  February  last,  no  material 
change  has  taken  place  in  the  condition  or  yalue  of  said  assets, 
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or  to  depreciate  them,  onleas  it  be  that  the  tuHhthirds  or  qp- 
praiscUlaw  passed  last  winter  may  operate  injurioualy.  That 
some  of  their  securities  haye  been  changed — some  of  the  paper 
then  held  by  the  bank  has  been  paid;  but  no  change  has  taken 
plaoe  so  great  as  to  render  the  insolvency  of  the  bank  a  prob- 
able f  act^  although  the  stockholders  may  be  affected.  That  the 
bank  has  in  its  vaults  in  specie  funds  about  150^000. 

Admits  that  numerous  suits  have  been  commenced  and  oon- 
tinue  to  be,  to  the  injury  of  the  bank,  by  accumulation  of  oosts 
and  expenses. 

Answer  avers  that  although  now  embarrassed,  the  bank  is  able 
and  willing  to  pay  and  redeem  all  its  bills  by  turning  out  its 
assets.  That  many  of  its  creditors  are  desirous  of  being  thus 
paid,  and  the  interests  of  the  public  cannot  be  injured  by  it. 
That  the  bank  has  made  great  efforts  to  pay  off  their  large  lia- 
bilities which  it  had  created  in  1886-7;  and  has  succeeded  in 
liquidating  almost  entirely  those  which  were  the  largest  and 
most  pressing,  and  is  now  comparatively  free  from  the  pressure 
of  large  debts. 

States  that  the  appointment  of  a  receiver  would  be  ruinous 

to  the  interests  of  the  stockholders,  and  could  not  be 

[*dl9]    beneficial  to  the  public,  ^he  state  of  Michigan,  or 

the  creditors  of  the  bank.    That  a  sudden  and  forced 

winding  up  of  its  affairs  by  a  receiver  would  be  productive  of 

mischief  and  injury  to  the  bank,  stockholders  and  creditors. 

Attorney- Qeneraly  in  person: 

IfiBolveney  is  defined  to  be  inabUUy  or  r^^alto  redeem. 
Both  are  charged,  and  both  admitted. 

Suepeneian  of  payment  is  evidence  of  insolvency,  which 
cannot  be  rebutted  by  the  naked  assertion  of  its  ultimate  abiUty 
to  pay.  Such  an  assertion  is  nothing  more  than  an  expression 
of  an  opinion  as  to  the  future  value  of  the  assets. 

Whether  such  opinion  is  well  or  ill  founded  depends  upon  the 
final  result,  and  cannot  be  known  until  the  usual  process  has 
been  gone  through  of  converting  them  into  money. 
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The  statements  in  the  bill  furnish  evidence  of  insolyency. 

The  mortgage  to  the  Dwights  is  eyidence  of  insolvenoy. 

l£y  then,  there  is  good  reason  to  belieye  the  bank  insolyent, 
tjf  whom  ahaU  Us  affairs  be  wound  up  f 

It  is  not  proper  to  leave  the  bank  in  the  hands  of  those  offi- 
cers nnder  whose  administration  it  has  failed. 

The  appointment  of  receivers  is  necessary  for  this  purpose. 

The  directors  and  officers  of  the  bank  are  appointed  by  and 
represent  the  stockholders.  Their  sympathies  and  prejudices 
are  with  them,  and  are  adverse  to  the  bill  holders. 

The  appointment  of  strangers  will  secure  a  fearless  investi- 
gation of  its  affairs,  which  the  public  have  a  right  to  expect. 
,  It  may  become  their  duty  to  institute  proceedings  against  the 
directors  and  officers. 

The  facts  cannot  he  known  until  the  receivers  investigate. 

In  the  language  of  Chancellor  Walworth,  **  Those  creditors 
who  have  been  stripped  of  their  property  by  the  f ailni^  of  the 
bank,  have  a  right  to  claim  from  the  court  the  appointment  of 
receivers  upon  whose  impartial  investigations  they  can  rely, 
and  who  could  have  no  interests  in  opposition  to  theirs:"  1 
Paige,  617;  8  Wend.,  588. 

Chancellor  Walworth  says:  ''If  the  interests  of 
^ockholders  were  first  ^consulted,  it  would  be  proper  [^320] 
to  give  to  those  indebted  to  the  bank,  and  in  poor  cir- 
cumstances, sufficient  time  to  buy  up  the  bills  from  honest 
creditors  at  a  great  discount,  and  thus  restore  the  broken  insti- 
tution to  a  state  of  solvency.  But  in  such  case  the  real  cred- 
itors would  lose  the  greatest  part  of  their  debts,  although  the 
stockholders  in  the  end  might  save  something  of  the  stock.  It 
is  therefore  necessary  and  proper,  in  every  case  of  this  kind, 
for  the  protection  of  the  creditors,  who  have  the  first  claim  to 
the  property,  to  turn  its  effects  into  cash  with  the  least  possible 
delay,  so  that  a  distribution  may  be  made  before  their  necessi- 
ties or  fears  compel  them  to  sacrifice  their  demands.^ 

The  bank  now  seeks  to  obtain  from  the  chancellor  what  the 
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legidatnre  refused  to  grant  them,  to  witi  umnimity  against  its 
bill  holders. 

Joy  S  PorU/Ty  for  defendants: 

As  to  the  jurisdiction  of  the  court,  it  is  limited  by  the  statutes* 
1  Edtoard$  Bep,^  87 ,  and  cases  there  cited,  are  conclusiye. 

The  extent  of  the  authority  conferred  is  settled  by  this  court 
in  the  case  of  Bamum  v.  Bank  of  PofUiae,  ante^  116. 

As  to  the  proof  of  insolvency  upon  which  charge  alone  the 
injunction  rests,  see  1  Paige,  615;  S  WencL^  690;  1  JSohoardiy 
92;  2  Eiwardiy  286. 

A  receiver,  then,  cannot  be  appointed.     Will  the  court 
modify  the  injunction  ?    It  must  dissolve  it  on  motion,  why  not 
then  modify?     The  answer  is  ample  and  complete  as  to  the' 
only  charge  upon  which  the  bill  rests;  the  whole  equity  of  the 
bill  is  denied. 

The  only  real  question  is  whether  the  court  will  hear  this 
motion  cU  this  time.  We  say  it  will,  because  the  whole  equity 
of  the  bill  is  denied,  and  exceptions  can  avail  the  complainant 
nothing  if  they  are  taken;  they  will  only  cause  injury  to  the 
defendant  without  object.  The  rule  relative  to  exceptions  does 
not  apply  in  such  a  case:  4  Paige,  111;  ante^  162. 

Besides,  the  court  reserved  by  its  own  order  the  power  to 
modify  at  any  time:  Swanst.,  228;  MerivaUy  29;JESdeny 
[*d21]    122.    *As  to  the  suspension  law,  the  court  must  pre- 
sume that  the  bank  is  under  it,  until  the  attorney- 
general  shows  that  it  is  not. 

So  far  as  the  Bank  of  Michigan  is  concerned,  the  terms  of 
the  law  are  express,  and  include  the  bank  by  name.  The  court 
will  say  and  presume  that  the  bank  has  accepted  a  law  enacted 
^or  its  benefit,  unless  the  contrary  appear.  The  answer  was 
only  to  ihs  bill  filed.  The  bills  neither  of  them  charge  that 
the  bank  has  not  accepted  or  availed  itself  of  the  suspension 
law,  and  it  must  of  course  be  taken  to  have  done  so  unlesa 
the  contrary  be  stated  or  in  some  way  appear. 
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It  doeB  not  fall  upon  ns  to  show  that  we  are  under  the  pro- 
tection of  a  law  passed  for  our  express  benefit,  unless  the 
opposite  party  charges  that  we  are  not  under  it.  We  are  there 
until  they  ehato  that  we  are  not. 

A  corporation  will  be  presumed  to  have  accepted  of  the  terms 
of  an  act  passed  for  its  benefit,  until  the  contrary  appear.  This 
is  reason,  and  the  principle  has  been  repeatedly  decided  in  the 
supreme  court  of  the  United  States.  Indeed  this  must  be  so, 
because  otherwise  the  bank  could  not  show  the  fact  before  July. 
The  question  of  filing  a  statement  does  not  come  up  because  it 
does  not  appear  to  the  court  that  it  was  not  properly  filed.  And 
had  any  such  charge  been  made,  we  should  haye  shown  that  it 
was  properly  and  duly  filed  under  the  law. 

Thx  Chanosllob: 

Before  proceeding  to  the  examination  of  the  facts  disclosed 
by  the  pleadings  in  this  cause,  it  will  be  necessary  to  examine 
the  statutory  provisions  which  have  a  bearing  upon  the  question 
presented.  The  jurisdiction  of  this  court  in  this  class  of  cases  is 
based  upon  and  controlled  by  the  statutes.  It  has  no  such 
jurisdiction  at  common  law:  The  Attorney- General  v.  ITie 
Uiica  Ins,  Co.^  2  Johns.  Ch.,  871;  Samev,  Bank  of  Niagara, 
Hopk.,  854;  Verplanck  v.  Mercantile  Ins.  Co.,  I  Edw.,  87.  In 
the  last  mentioned  case  the  chancellor  says:  ^' After  such 
repeated  decisions  expressly  disclaiming  all  jurisdiction  over 
corporate  bodies  for  the  purpose  of  restraining  their  operations, 
or  of  winding  up  their  concerns  under  the  general  equity  powers 
of  the  court,  the  complainants  must  not  expect  any  in- 
terference, except  it  be  under  special  authority  of  *ex-  [*322] 
isting  statutes,  and  when  the  case  is  fairly  brought 
within  their  scope  and  object.''  The  proceedings  in  this  case 
are  based  upon  the  provisions  of  the  act  of  June  21,  1837. 
This  imposes  upon  the  court  the  duty  of  inquiring  how  far  the 
powers  and  duties  of  this  court  are  controlled  by  subsequent 
legislation.     By  the  first  section  of  the  act  of  April  12,  1841, 
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it  IB  enacted  that  every  provision  of  law  in  force  requiring  or 
aathorizing  proceedings  against  the  Bank  of  Michigan  and  the 
Fanners'  and  Mechanics'  Bank  of  Michigan  and  their  branches, 
with  a  view  to  forfeit  their  charters  or  wind  np  their  concerns, 
or  which  requires  them  to  suspend  their  operations  and  pro- 
ceedings in  oonseqnence  of  a  refusal  to  pay  their  notes  or  evi- 
dences of  debt  in  specie,  is  hereby  suspended.    Section  three 
requires  the  Bank  of  Michigan  to  lessen  its  liabilities  at  the 
rate  of  $20,000  quarter-yearly.    Section  four  prohibits  any  bank 
from  dividing  or  paying  to  its  stockholders  or  to  any  person  for 
them  any  dividends,  profit,  or  interest,  until  after  it  shall  have 
resumed  paying  its  debts  and  liabilities  in  specie,  and  shall  have 
continued  to  do  so  in  good  faith  for  three  months.    Section  five 
inhibits  the  banks  and  their  officers  from  selling  specie  or  bul- 
lion at  a  premium,  and  from  purchasing  its  notes  at  a  discount; 
and  provides  that  ^*  every  violation  of  this  section  shall  be  a 
forfeiture  of  its  charter."    Section  six  is,  ^'That  every  such 
bank  or  branch  shall  transmit  a  statement  under  oath  of  the 
president,  cashier,  and  a  majority  of  the  creditors,  of  its  true 
condition,  once  in  every  three  months,  viz. :     On  the  first  day 
of  January,  April,  July  and  October,  to  the  secretary  of  state, 
who  shall  cause  the  same  to  be  published  in  the  state  paper;  and 
the  expense  of  such  publication  shall  be  paid  by  the  banks 
respectively."  Section  seven  is  as  follows :   '^  It  shall  be  the  duty 
of  the  secretary  of  state,  on  the  receipt  of  each  quarterly  state- 
ment provided  for  in  the  sixth  section  of  this  act,  to  transmit 
as  soon  as  practicable,  to  the  governor,  lieutenant-governor, 
auditor-general  and  treasurer  of  this  state,  each  a  certified  copy 
of  such  statement;  and  if  on  examination  of  the  same,  it  shall 
appear  to  any  one  of  said  officers,  including  the  secretary  of 
state,  that  any  bank  availing  itself  of  the  provisions  of  this  act 

is,  or  has  been  so  conducting  its  business,  as  in  their  opin- 
[^828]     ion  to  endanger  the  interests  or  security  of  the  ^public; 

or  those  holding  its  notes  or  other  evidences  of  debt, 
or  in  any  way  improperly  to  abuse  the  privileges  by  this  act 
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granted;  or  if  from  any  other  cause  any  such  officer  shall  have 
good  reason  to  belieye  that  any  such  bank  has  so  improperly 
condactedy  that  it  shall  be  the  duty  of  such  officer,  with  the 
advice  and  consent  of  one  or  more  of  his  associates  above  named, 
forthwith  to  cause  an  examination  to  be  made  of  the  conduct 
and  affairs  of  such  bank;  and  in  case  it  shall  thereupon  appear 
to  the  satisfaction  of  three  or  more  of  said  officers,  that  such 
bank  is,  or  has  been  conducting  its  business  improperly  as  afore- 
said, it  is  hereby  made  their  duty  forthwith  to  report  such  fact 
to  the  attorney-general,  who  is  hereby  required  to  proceed 
against  such  bank  as  directed  in  the  tenth  section  of  this  act." 
Section  eight  provides  that  the  Bank  of  Marshall,  the  Bank  of 
Adrian,  the  Merchants'  Bank  of  Jackson  County,  the  Bank  of 
Constantine,  and  the  Erie  and  Kalamazoo  Railroad  Bank,  may 
avail  themselves  of  the  provisions  of  this  act,  by  conforming 
to  its  requirements,  upon  obtaining  the  certificate  of  the  audi- 
tor-general, state  treasurer,  and  secretary  of  state,  that  their 
business  has  been  honestly  managed,  and  that  they  are  in  a 
sound  condition.  Section  nine  provides,  that  the  auditor- 
general,  state  treasurer  and  secretary  of  state,  before  they  pro- 
ceed to  examine  such  banks  as  may  apply  to  them  for 
that  purpose,  shall  make  oath  before  any  person  authorized 
to  administer  the  same,  that  they  will  not  grant  a  certificate 
to  any  bank  unless  they  shall  be  perfectly  satisfied  that  the 
resources  of  such  bank  are,  and  will  be  adequate  to  the  aUimate 
payment  of  its  circulation  and  all  other  liabilities  permitted  by 
this  act.  Section  ten  authorizes  the  attorney-general  to  pro- 
ceed against  any  bank  availing  itself  of  the  provisions  of  this 
act,  and  which  shall  directly  or  indirectly  violate  the  same  by 
injunction,  quo  warraniOy  or  otherwise,  in  the  same  manner  as 
if  this  section  (probably  a  misprint  for  act)  had  not  passed. 
The  act  of  April  12,  1841,  in  its  material  provisions  is  a  literal 
copy  from  the  suspension  law  of  New  York  of  May  16,  1837. 
The  first  section  is  identical  except  that  the  names  of  the  Bank 
of  Michigan  and  the  Farmers'  and  Mechanics'  Bank  are  intro- 
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doced.  Of  the  coiutniction  of  the  New  Tork  statute  there  is 
no  doubt.  In  respect  to  a  portion  of  the  banks  in  that 
[*d24]  state,  the  law  ^requires  that  a  bank  which  shall  suspend 
specie  payments  shall,  on  pain  of  forfeiture  of  its  char- 
ter, **  wholly  discontinue  and  close  their  banking  operations." 
What  was  intended  by  the  provision  of  the  ninth  section  of  the 
suspension  law  of  New  York,  placing  the  banks  under  the 
supervision  of  the  bank  commissioners,  and  authorizing  them 
to  institute  proceedings  against  any  bank  in  dangerous  or  insol- 
vent circumstances?  It  could  not  have  intended  an  inability 
to  pay  their  liabilities  at  the  time,  as  the  very  object  of  the  law 
was  to  relieve  the  banks  from  the  penalties  they  incurred  by 
reason  of  such  inability.  It  must  have  contemplated  vUiinate 
insolvency.  By  our  statute  the  officers  who  are  constituted 
special  commissioners  for  this  purpose  may,  if  they  are  satisfied 
any  bank  is  so  conducting  its  affairs  as  to  endanger  the  secur- 
ity of  the  public  or  those  holding  its  notes,  institute  an  exam- 
ination, and  upon  the  concurrence  of  three  of  them  proceedings 
may  be  instituted  under  the  provisions  of  the  act.  There  can 
be  no  doubt  that  the  construction  of  the  first  section  of  the 
New  York  statute  is,  that  every  provision  of  law  requiring  or 
authorizing  proceedings  against  banks  with  a  view  to  forfeit 
their  charters  or  wind  up  their  concerns,  and  that  every  pro- 
vision of  law  which  requires  them  to  suspend  operations  and 
proceedings  in  consequence  of  a  refusal  to  pay  their  notes  and 
evidences  of  debt  in  specie  is  suspended.  I  do  not  well  see 
what  other  construction  can  be  given  to  this  section  either  in 
the  New  York  act  or  our  own.  The  words  "  or  which  **  must 
refer  to  the  provisions  of  law  which  were  intended  to  be  sus- 
pended. Where  one  part  of  the  act  is  equivocal,  other  por- 
tions of  the  act  may  be  resorted  to  as  a  guide.  "  The  occasion 
and  the  reason  of  the  enactment  (which  is  the  same  thing  with 
the  old  law  and  the  mischief),  the  letter  of  the  act  (whether 
words  be  used  in  their  proper  or  technical  sense),  the  context, 
the  spirit  of  the  act  (whether  statutes  be  in  their  nature  reme- 
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dial  or  penal),  the  subject  matter  and  the  provisions  of  the  act, 
have  all  to  be  considered.  Again,  the  intent  of  the  legislature 
u  not  to  be  collected  from  any  particular  expression,  but  from 
a  general  view  of  the  whole  of  the  act:"  Per  Best,  Ch.  J,,  $ 
Bing.,  196;  Zhoarria  on  Statutes,  Jfl,  Jfi.  The  ninth  section  of 
the  law  of  New  Tork  places  the  suspended  banks  under  the  spe- 
cial supervision  of  the  bank  commissioners.  The  sixth 
section  of  our  law  requires  the  suspended  banks  *to  [*d25] 
transmit  a  statement  of  their  condition  once  in  three 
months  to  the  secretary  of  state.  Section  seven  contemplates 
that  the  officers  therein  mentioned,  and  to  whom  a  copy  of  each 
statement  is  to  be  transmitted,  and  each  of  them,  shall  exercise 
a  supervision  over  those  suspended  banks,  and  if  in  the  opinion 
of  either  of  them,  any  bank  is,  or  has  been  so  conducting  its 
business  as  to  endanger  the  interests  or  security  of  the  public 
or  those  holding  its  notes  or  other  evidences  of  debt,  any  such 
officer,  with  the  advice  and  consent  of  one  or  more  of  his  asso- 
ciates, may  institute  an  examination  of  its  affairs.  It  has  been 
shown  that  in  the  construction  of  statutes  which  may  admit  of 
doubt,  we  must  resort  to  the  object  and  intent  of  the  legislature, 
the  mischief  to  be  obviated,  and  the  remedy  contemplated. 
It  appears  from  the  pleadings  in  this  cause  that  the  legislature 
had  instituted  a  careful  investigation  of  the  affairs  of  this  bank. 
The  condition  of  its  assets  was  not  then  materially  variant  from 
the  present.  Its  liabilities  have  since  that  time  been  dimin- 
ished some  $120,000,  and  it  appears  that  for  many  years  no 
part  of  its  assets  have  been  used  otherwise  than  for  the  pay- 
ment of  its  liabilities.  The  legislature  must  have  been  aware 
of  the  inability  of  the  bank  to  pay  off  its  liabilities  immedi- 
ately, though  they  seem  to  have  entertained  no  doubt  of  its 
ultimate  solvency.  Can  it  by  any  possibility  be  inferred  that 
the  legislature  contemplated  or  intended  by  this  legislation  that 
this  bank  should  be  wound  up  on  the  ground  of  insolvency 
under  the  state  of  facts  here  presented?  The  insolvency  is 
again  and  again  denied  in  every  form  by  the  president  and 
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direoton,  who  mast  be  deemed  better  able  to  form  an  opinion 
than  strangers  onacquainted  with  its  conoems,  and  this,  too,  after 
a  fully  careful,  and  detailed  investigation  of  all  their  assets  and 
liabilities.  Not  only  is  insolvency  denied,  but  it  is  alleged  that 
there  will  remain  a  large  surplus  after  the  payment  of  all  their 
debts  and  liabilities.  Did  the  legislature  intend  to  treat  the 
several  banks  which  should  become  subject  to  the  suspension 
act  unequally  ?  This  cannot  be  supposed.  The  ninth  section 
provides,  that  the  banks  which  are  named  in  the  eighth  section 
shall  satisfy  the  auditor-general,  state  treasurer  and  secretary 
of  state,  ^^  that  the  resources  of  such  bank  as  shall  apply  to 
them  for  that  purpose,  are,  and  will  be  adequate  to  the  ultimate 

payment  of  its  circulation  and  all  other  liabilitiea  per- 
[*d2d]     mitted  by  this  act."    This  is  in  harmony  *with  the 

supervision  vested  in  those  officers  by  the  seventh  sec- 
tion. Under  that  section,  if  they,  or  any  three  of  them  should 
become  satisfied  that  from  the  conduct  of  the  bank  or  the  con- 
dition of  its  affairs,  legal  proceedings  were  necessary  to  effect 
an  equality  of  distribution  or  a  proper  application  of  its  means, 
it  would  then  be  competent  for  them  to  direct  proceedings  to 
be  instituted  under  the  provisions  of  that  act.  For  the  purposes 
of  this  motion  it  should  be  remarked  that  this  bank  mtM  be 
considered  as  under  the  provisions  of  the  suspension  act.  It  was 
placed  expressly  under  it  in  terms,  from  and  after  the  passage 
of  the  act  If  it  has  forfeited  its  rights  under  it  by  misfeasance 
or  non-feasance,  such  forfeiture  must  be  shown.  No  allusion 
is  made  in  the  pleadings  to  any  act  of  omission  or  commission 
by  which  such  forfeiture  has  been  incurred.  It  is  not  to  be 
presumed.  The  legal  presumption  is  otherwise.  It  has  been 
held  that  grants  beneficial  to  corporations  may  be  presumed  to 
have  been  accepted,  and  an  express  acceptance  is  not  necessary: 
Charles  Hiver  Bridge  v.  Warren  Bridge^  1  Pick.,  844;  jyart- 
nunUhCoUege  v.  Woodward^  4  Wheat.,  688;  U.  S.  Bank  v. 
Dandridgey  12  Wheat.,  71.  But  admitting  that  the  opera- 
tion of  the  first  section  of  the  suspension  act  should  be  lim- 
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ited  to  the  failure  to  pay  its  notes  or  evidenoes  of  debt  in 
specie,  which  from  a  careful  examination  I  think  it  can- 
not, woald  the  result  be  varied?  The  legislature  could  not 
have  intended  to  apply  one  rule  to  the  banks  specially 
named  in  the  first  section  of  the  act,  and  which  were  undoubt- 
edly the  principal  objects  intended  to  be  benefitted  by  it  and 
another  to  the  other  banks  named  in  the  act.  We  have  seen 
that  those  banks  were  required  only  to  satisfy  the  officers  before 
named  of  their  ability  uUimatdy  to  pay  their  liabilities.  We 
have  seen  this  ability  in  the  case  under  consideration  asserted 
and  re-asserted  in  the  broadest  and  most  comprehensive  form 
by  those  best  acquainted  with  its  condition.  The  answer,  for 
the  purpose  of  the  present  motion,  must  be  taken  as  true. 
Under  either  construction  of  the  act,  then,  the  motion  must 
be  denied.  Some  misapprehension  seems  to  have  been  enter- 
tained upon  the  effect  of  the  refusal  of  any  bank  not  protected 
by  statute  to  pay  its  debts  or  liabilities  in  specie.  The  rule 
adopted  here  is  the  same  as  in  New  York.  In  the  case  of  the 
AUamef/' General  v.  The  Batik  of  Columbia^  1  Paige,  511,  the 
chancellor  says,  that  the  fact  that  the  bank  has  stopped 
^payment  is  not  of  itself  conclusive  evidence  of  its  [*327] 
inability  to  pay  its  debts,  but  is  prima  facie  evidence 
of  inability  or  insolvency.  In  the  case  of  Stuart  v.  Mechanics^ 
Bankf  10  Johna,  497,  it  is  said  ^'a  bank  may  be  quite  solvent 
notwithstanding  it  fails  to  redeem  its  bills.  This  we  know  to 
have  happened  in  several  instances  where  the  ability  and  sol- 
vency of  the  banks  have  been  afterwards  fully  established.'* 
The  rule  adopted  here  has  been  not  to  grant  an  injunction  in 
the  first  instance  upon  this  allegation  alone,  but  to  grant  a  rule 
to  show  cause  and  require  notice  to  be  given  to  the  defendants. 
If  not  explained  or  excused  in  cases  where  the  banks  are  not  pro- 
tected from  a  forfeiture  of  their  charters  by  reason  of  a  failure 
to  pay  specie,  the  court  would  be  authorized  to  grant  an  injunc- 
tion and  appoint  a  receiver.  But  where  banks  are  authorized 
to  suspend  specie  payments,  it  is  not  prima  facie  evidence  of 
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insolvency.  It  may  be  proper  to  say  that  the  result  to  which  I 
feel  myself  compelled^  by  the  proyisions  of  law  bearing  npon 
this  case,  to  arrive,  in  my  opinion,  will  be  better  for  the  inter- 
est of  the  bill-holders  and  creditors  of  the  bank  than  would  be 
the  asnally  disastrous  measure  of  appointing  receivers.  It  must 
be  apparent  that  in  the  present  condition  of  the  country  such 
a  measure  must  resxdt  in  great  losses,  and  that  heavy  expenses 
must  be  incurred,  and  if  by  such  means  the  resources  of  the 
bank  shoxdd  be  found  insufficient  to  pay  its  liabilities,  the  loss 
must  fall  upon  its  creditors.  The  entire  resources  of  the  bank 
have  been  thus  far  applied  to  the  payment  and  security  of  its 
debts,  and  the  officers  of  the  bank  in  their  answers  state  liheir 
intention  to  continue  so  to  do.  The  aggregate  amount  of  the 
indebtedness  of  the  directors  is  small.  No  part  of  the  resources 
of  the  bank  has  been  diverted  to  pay  dividends,  and  I  can  per- 
ceive nothing  in  the  case  as  presented  before  me  to  lead  to  the 
belief  that  the  affairs  of  this  institution  have  not  been  honestly 
and  in  good  faith  administered.  But  these  remarks,  which 
would  apply  properly  in  a  case  for  the  exercise  of  discretion 
in  the  appointment  of  a  receiver,  are  perhaps  unnecessary  in 
the  present  case,  as,  from  the  view  I  have  taken  of  the  law 
bearing  upon  it,  and  from  which  I  cannot  escape,  there  is  no 
room  for  the  exercise  of  this  discretion  in  the  case.  The  lair 
being  positive,  the  rights  of  the  defendants  are  fixed,  and  the 

duty  imposed  upon  the  court  imperative.  A  question 
[*d28]     has  been  incidentally  ^raised  as  to  the  construction  of 

section  six  of  the  suspension  act,  but  as  it  is  not  neces- 
sary to  the  decision  of  the  case,  I  have  had  some  doubt  as 
to  the  propriety  or  necessity  of  expressing  an  opinion  upon  it. 
The  facts  ^o  not  appear  as  to  when  this  bank  filed  its  state* 
ment  of  the  condition  of  its  affairs.  The  question  is,  are  the 
banks  compelled  to  transmit  a  statement  of  their  condition  on 
the  first  days  of  January,  April,  July  and  October,  or  are  they 
to  transmit  a  statement  of  the  condition  they  were  in  an  thoee 
days  as  soon  as  the  same  can  thereafter  be  made  out  and  stated? 
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It  would  of  coarse  be  impossible  to  ascertain  their  condition 
on  a  particolar  day  and  make  and  transmit  a  statement  on  the 
same  day.  If  the  statement  is  to  be  transmitted  on  those  days 
it  mtist  be  of  their  condition  on  some  preoiatta  day,  and  each 
bank  must  be  left  to  select  its  own  day.  This  would  certainly 
open  the  door  for  transfers  from  one  to  the  other,  and  might 
lead  to  inconveniences  which  the  legislature  intended  to  guard 
against  by  requiring  a  simultaneous  statement  of  the  condition 
of  all  the  banks  on  the  same  day.  Some  of  the  banks  contem- 
plated by  the  terms  of  the  act  are  situate  some  one  hundred 
and  fifty  miles  distant  from  the  office  of  the  secretary  of  state. 
Are  those  banks  required  to  file  on  that  day  a  statement  of 
their  condition,  or  on  some  indefinite  previous  day  of  their  own 
selection,  or  must  they  ^  transmit "  by  mailing  their  statement 
on  that  day,  or  was  it  the  intention  of  the  legislature  that  they 
should  transmit  a  statement  of  their  condition  on  the  particu- 
lar days  indicated  by  the  act  ?  The  statute  requires  that  the 
statement  of  the  condition  of  the  banks  shall  be  made  under 
oath  of  the  president,  cashier,  and  a  majority  of  the  directors. 
Should  this  be  impossible,  from  the  absence  or  sickness  of  the 
president  or  cashier,  or  a  portion  of  the  directors,  must  the 
statement  be  actually  transmitted  on  this  particular  day  under 
pain  of  a  forfeiture?  The  language  and  object  of  the  act, 
the  security  intended  to  be  afforded  to  the  public,  the  incon- 
venience, if  not  impossibility  of  otherwise  conforming  to  its 
terms,  all  concur  in  leading  to  the  construction  that  the  state- 
ments shall  show  the  condition  of  all  the  banks  under  the  sus- 
pension law  at  one  and  the  same  period  of  time;  and  that  their 
statements  shall  be  filed  as  soon  as  they  can  properly  be  pre- 
pared and  examined  by  the  different  officers  required  to  make 
oath  to  the  truth  of  the  statements  of  their  condition 
^on  those  days.  Where  no  time  is  prescribed  in  [*829] 
which  an  act  is  to  be  done,  it  must  be  done  in  a  rea- 
sonable time,  and  this  must  be  determined  by  the  tribunal 
before  which  the  question  may  be  made:  9  JKck,  40i;  Ooke 
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Xitf.y  £08.  Bat  if  the  construction  should  be  otherwise,  I  do 
not  perceive  how  a  failure  to  conform  to  this  section  on  the 
partioalar  days  mentioned  can  be  held  ipso  facto  to  work  a  for- 
feiture. The  rights  and  immunities  conferred  upon  this  bank 
hj  the  first  seotion  of  the  suspension  act  are  positive  and 
unconditional  The  fifth  section  provides  that  a  failure  to  con- 
form to  the  provisions  of  that  section  shall  work  a  forfeiture. 
The  sixth  section  is  directory,  and  imposes  no  penalty  or  for- 
feiture. The  consequence  of  a  failure  to  conform  to  the 
requirements  contained  in  that  section,  therefore,  would  subject 
the  delinquent  bank  to  be  proceeded  against  under  the  provi- 
sions of  the  tenth  section  of  the  act,  and  the  failure  to  conform 
to  the  provisions  of  the  act  must  be  averred  and  shown.  The 
bill,  as  before  stated,  contains  no  such  averment,  and  as  the 
question  is  not  necessarily  involved  in  the  decision  of  this 
motion,  I  should  not  have  deemed  it  necessary  to  express  an 
opinion  upon  it,  but  from  the  consideration  that  as  the  views 
I  have  taken  of  the  law  must  be  conclusive  upon  the  principal 
object  of  the  bill,  the  complainant,  if  any  doubt  is  entertained 
of  the  correctness  of  the  conclusion  arrived  at,  may  be  disposed 
to  take  an  appeal  to  the  supreme  court;  and  in  that  case  it  will 
be  desirable  that  this  question,  as  well  as  the  others,  should  be 
presented  and  settled  in  the  appellate  court. 

Having  now  said  all  that  can  be  material  to  a  decision  of  the 
question  presented,  it  would  have  been  certainly  gratifying,  if 
consistent  with  my  views  of  duty,  here  to  pause.  But  with 
the  hope  that  it  may  not  be  without  its  utility  hereafter,  I 
think  it  my  duty  to  refer  to  the  unusual  and  extraordinary 
course  which  has  been  pursued  during  the  pendency  of  this 
controversy,  having  a  tendency  to  create  excitement  and  pre- 
occupy public  opinion.  Minatory  articles  have  from  time  to 
time  appeared  in  the  public  papers.  The  consequences  of  fail- 
ing to  yield  to  this  artificial  excitement  have  been  shadowed 
forth.  Various  interests  and  considerations,  very  far  from  be- 
ing properly  connected  with  any  question  of  legal  right  involved 
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in  the  caogey  have  been  enlisted.  A  detailed  recital  of 
the  oircnmBtances  referred  to  ia  not  *deemed  neoes-  [*d30{ 
sary,  and  wonid  afford  no  pleasure.  It  wonld  have 
been  easy  to  have  acquired  cheap  temporary  applause  by  yield- 
ing to  the  current.  But  the  court  has  a  higher  duty  to  perform. 
It  is  bound  to  declare  the  law  as  it  is,  and  to  vouchsafe  to  every 
one  his  rights  under  the  law  without  regard  to  consequences. 
Whenever  the  rights  of  litigant  parties  shall  be  surrendered  to 
any  such  extraneous  influences  there  is  an  end  of  all  security 
and  of  all  confidence. 

This  is  the  first  time  I  have  had  occasion  to  recur  to  impro* 
prieties  of  this  character.  It  is  painful  to  do  so  now;  I  trust  it 
may  never  agun  be  necessary. 

The  result  is  that  the  motion  for  the  appointment  of  receiv- 
ers must  be  denied.  A  motion  was  submitted  at  the  same  time 
for  a  modification  of  the  injunction,  but  as  the  attorney-general 
expresses  his  election  that  if  the  motion  for  the  appointment  of 
receivers  is  denied,  the  injunction  should  be  dissolved,  and  as 
from  the  views  expressed,  such  must  be  the  final  result,  the 
order  will  be  entered  accordingly,  except  so  far  as  relates  to  the 
assigned  assets.  That  presents  a  distinct  question  which  ha^ 
not  been  considered,  and  the  injunction  will  be  so  far  retained 
until  the  further  order  of  the  court. 
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OalTln  Graves  and  others  y.  Johnson  Kiles  and  others. 

8iig?plem€iUalbUl,  what  may  embrace.  It  material  facta  have  oocuned  mlMeqiaeiit 
to  tha  oommenoement  of  the  nit  the  ooort  wIU  glTe  the  oompJalnant  leaTO  to  ffle 
a  supplemeatal  bill,  and  when  each  leave  la  giTen  the  court  will  pennlt  other 
matten  to  be  introduced  Inlo  the  supplemental  bill,  which  bi||^  have  been 
incorporated  in  the  original  bj  waj  of  amendment;  and  this  Is  nspTlBllj  proper 
where  the  matter  which  ocoorred  prior  la  neoeaMiy  to  the  iT"*^pwtftluftMati<wi  of 
that  which  occurred  snhaeqaentto  the  Sling  of  the  original.bilL 


SuppUmeiUal  am$wtr,  toon  to  Jlis  wketi  allowed.  An  appliettfetoo  to  file  a  supple- 
mental or  amended  answer  is  seldom  granted,  and  asffsr  without  tiie  utmost 
caution,  and  when  a  justand  necessary  case  is  dearly  made  out,  and  it  is  then 
generally  oonSned  to  a  dear  esse  of  mistake,  as  to  matter  of  fsotiandasto  that 
on^;  and  the  court  is  still  more  cautious  in  granting  such  an  iqypUcatlon  after  a 
considerable  lapse  of  time  fhm  the  SUng  of  the  bUl  or  original  answer  in  the 


Where  a  motion  was  made  to  flle  a  supplemental  or  amended  answer  in  whidh  it 
proposed  to  take  entlrdy  new  ground^  and  change  entirely  the  diaracter  of  the 
defense,  and  this  not  upon  the  ground  of  any  actual  mistake  in  a  matter  of  fsct, 
or  upon  any  discoTcry  of  new  tmd^  but  upon  the  ground  that  the  defendant  did 
not  mean  to  be  understood  to  state  as  he  had  stated  in  his  answer,  theoomt 
denied  the  motion. 


But  where  there  was  doubt  in  regard  to  the  proper  application  of  certain 

admitted  to  haTO  been  recdved  by  the  defendant,  and  the  answer  was  oteooie, 
and  there  was  a  possibility  that  great  injustice  might  be  done  to  the  defendant^ 
the  court  granted  an  order  with  reluctance,  pennittlng  a  ■sparate  supplemental 
answer  to  be  filed,  as  to  this  particular,  and  explaining  this  ambigoilj. 

Where  a  defendant  had  leave  to  flle  a  supplemental  answer  to  explain  certain  ambi- 
guities in  his  original  answer,  and  he  incorporated  other  matters  of  defense  In 
his  supplemental  answer,  on  motion  of  the  complainant  the  supplemental  answer 
was  ordered  to  be  taken  off  the  files. 

This  was  a  demurrer  to  a  sapplemental  bill  filed  by  leave  of 
the  court.    The  case  is  stated  in  the  opinion. 

A,  D.  Fra%ery  in  support  of  the  demurren 

1.  That  the  bill  is  exceptionable  on  the  ground  that  the  com* 
plainants  have  incorporated  in  it  as  well  matter  which  occurred 
previous  to  the  filing  of  the  original  bill,  and  which  might  be 
introduced  by  amendment,  as  things  which  occurred  subsequent 
to  the  filing  of  the  original  bill,  and  which  should  come  in  by 
way  of  supplement:  1  Paige,  200;  $  lb.,  £94;  4  IK  ^^;  -^«'- 
/onf  s  PL,  166;  17  Vesey,  US. 
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8.  That  the  new  matters  introduced  are  not  material  and 
neceflsary  to  the  complainants  in  the  prosecution  of  this  cause: 
17  Fewy,  IJfi;  1  SmUh'e  IV.,  iK>4. 

2>.  ffoodvfiny  oofUra  : 

The  demurrer  in  this  case  should  be  overruled  as 
frivolous: 

*1.  Leave  was  granted  to  file  this  identical  bilL  [*83d] 
Such  is  the  order,  and  it  cannot  be  otherwise  con- 
strued. The  whole  proceedings  were  one  act,  to  wit,  the  leave, 
the  filing  and  the  granting  the  injunction.  And  if  there  were 
ambiguity,  the  court  knew  the  facts,  and  would  so  construe  it; 
and  would  do  so  even  if  there  were  a  clerical  mistake  in  the 
entry. 

2.  In  the  supplemental  bUl,  which  contains  new  matters, 
after  the  filing  the  original  bill,  other  facts  previously  existing 
may  be  introduced  in  connection  with  the  new  matter.  Such  is 
the  general  practice.  No  case  has  been  or  can  be  shown  to  the 
contrary.  The  case  cited  of  Stqfford  v.  Sowlett^  1  Paige,  200, 
Is  with  us.  The  chancellor  says:  **  If  it  appears  upon  the  face 
of  the  supplemental  bill  that  tlie  whole  of  the  matters  charged 
therein  arose  previous  to  the  commencement  of  the  suit,  and 
that  the  situation  of  the  cause  is  such  that  they  may  be  intro- 
duced into  the  original  bill  by  amendment,  the  defendants  may 
demur.'' 

Hoo  things  must  concur  to  sustain  the  demurrer.  1st.  7%e 
whole  of  the  matters  stated  must  have  existed  prior  to  the  com- 
mencement of  the  suit.  And  2d.  The  situation  of  the  cause 
must  be  such  that  they  may  be  inserted  in  the  original  bill  by 
amendment:  JOeweUen  v,  Macktoarth,  2  Atkyns,  40;  Baldwin 
V.  Mackowf^  8  Atkyns,  817;  2  Mad,,  510;  Coopev^e  FL,  IB. 

8.  The  matters  alleged  to  have  previously  existed  are  merely 
introductory  to  and  explanatory  of  the  new  facts,  and  neces- 
sary to  their  understanding,  and  the  repetition  for  that  purpose 
of  facts  stated  in  the  answer. 
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Thx  Chavgbllob: 

The  principal  ground  relied  on  in  rapport  of  this  demurrer 
18,  that  the  complainants  have  interposed  in  the  supplemental 
bill,  matters  which  occurred  prior  to  the  filing  of  the  original 
bilL  The  rapplemental  bill  in  this  case  was  filed  by  leave  of 
the  court. 

The  matters  which  are  stated  in  the  supplemental  bill,  and 
which  occurred  prior  to  the  filing  of  the  original  bill, 
[*384]  are  to  some  extent  ^connected  with  those  matters 
stated  as  having  occurred  subsequent  to  the  filing  of 
the  bill  and  necessary  to  their  proper  explanation.  If  material 
facts  have  occurred  subsequent  to  the  commencement  of  the 
suit,  the  court  will  give  the  complainants  leave  to  file  a  sup- 
plemental bill,  and  where  such  leave  is  given  the  court  will 
permit  other  matters  to  be  introduced  into  the  supplemental 
bill,  which  might  have  been  incorporated  in  the  original,  by 
way  of  amendment:  SU^ard  €taLv,  HotoUtt  it  Wutj  1  Paige^ 
200.  This  is  certainly  proper,  where  the  matter  which  occurred 
prior  is  necessary  to  the  proper  elucidation  of  that  which 
occurred  rabsequent  to  the  original  bill. 

This  bill  was  filed  in  pursuance  of  leave  granted,  and  under 
this  leave  it  was  competent  to  insert  the  allegations  contained 
in  it.  The  bill  in  other  respects  contains  suiBoient  to  sustain  it 
upon  general  demurrer. 

Demurrer  overruled,  with  leave  to  answer  on  the  usual  terms. 

After  the  answer  had  been  filed  a  motion  was  made  on  the 
part  of  the  defendant  for  leave  to  file  a  rapplemental  or 
amended  answer. 

A.  2>.  .Fhuetf  in  support  of  the  motion: 

**  Where  there  is  a  clear  mistake  in  an  answer,  and  proper  to 
be  corrected,  the  practice  is  to  permit  the  defendants  to  file  an 
additional  or  supplemental  answer:"  4  Johns.  Ch.,  976;  8 
Veaey,  79;  10  Jft.,  m^  ¥>1;  1  I>iok,,  SS,  35,  £85;  B  IHek.,  485; 
2  Aik.,  294;  1  Brawn  a  G,  41S. 
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**  Where  a  party  has  omitted  to  lay  before  the  court  as  he 
onghty  a  ease,  admitting  a  mistake  and  desiring  leave  to  rectify 
ity  the  proper  coarse  is  to  pat  in  an  explanatory  answer  upon 
which  the  coart  will  judge:"    19  Veset/^  584. 

Where  a  party  is  negligently  or  fraudulently  led  into  a  mis- 
take the  court  will  permit  him  to  file  a  supplementary  or  addi- 
tional answer:    19  Vesey^  6^;  10  Veeet/f  Jfih 

Ji.  Manning^  o£  counsel,  argued  this  motion  on  the  part  of 
the  complainants: 

The  defendant's  motion  should  be  denied. 

1.  The  principal  facts  on  which  the  defendant  bases  his 
application  are  denied  by  the  affidavit  of  Mr.  Porter. 

2.  Two  years  have  elapsed  since  the  defendant  filed  his 
answer^  and  he  shows  no  good  reason  why  he  has  not 
applied  to  the  court  before  *for  what  he  now  asks.     [*3d5] 
In  OufUng  o.  Marquis  Ibwnshend,  10  Yes.,  628,  the 

lord  chancellor  says:  **  I  dare  not  in  such  a  case,  let  it  be  in 
fact  what  it  may,  lay  down  a  principle  that  could  form  a  prece- 
dent for  permitting  an  answer,  after  the  lapse  of  two  yeare^  to 
be  altered  in  effect  from  one  end  to  the  other.** 

8;  The  defendant  does  not  specifically  state  in  his  affidavit 
the  whole  of  the  matter  he  wishes  to  place  upon  the  record  by 
his  additional  or  supplemental  answer,  as  he  should  have  done, 
to  enable  the  court  to  judge  of  the  reasonableness  of  his  appli* 
cation:    19  Veeey,  68 1. 

4.  The  answer  of  the  defendant  is  clear  and  consistent  with 
itself,  and  not  contradictory  in  any  of  its  material  parts.  But, 
in  connection  with  the  explanatory  matter  set  forth  in  the 
defendant's  affidavit,  it  would  be  vague,  uncertain  and  indefi- 
nite. 

5.  The  answer  and  explanatory  matter,  taken  together,  show 
the  defendant  to  be  (pilty  of  a  conspiracy,  with  Turner  A  Col- 
lins, to  defraud  Hatch,  Scrantom  8b  Kimball. 

6.  In  cases  of  this  description,  when  the  granting  of  the 
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motion  will  operate  to  the  prejudice  of  the  oomplaiDanti  the 
court  will  deny  the  application,  nnlew  under  very  peculiar  cir> 
cumstancesy  and  where  the  defendant  makes  out  a  strong  case: 
WtOi  V.  Wood^  10  Yes.,  401 ;  Bowen  v.  OroM^  4  Johns.  Ch.,  875; 
Greenwood  v.  Atkituon,  4  Simons,  54;  OurUng  o.  Marqui9 
Towmhend,  10  Yes.,  628. 

Thb  Chavoxixob: 

This  is  an  application  seldom  granted,  and  neyer  without  the 
utmost  caution,  and  when  a  just  and  necessary  case  is  clearly 
made  out. 

In  the  case  of  Bowen  v,  OrosSj  4  Johns.  Ch.,  875,  an  amended 
answer  as  to  a  dear  case  of  mistake  as  to  matter  of  fact,  and 
OB  to  that  only^  was  permitted. 

Lord  Sldon,  in  the  case  of  OurUng  v.  The  Margie  of  Tbwne- 
hcndy  says:  **  It  would  be  very  difficult,  even  upon  negligence, 
unless  the  party  was  led  into  it,  to  have  the  records  of  the  court 
altered,  and  I  dare  not  in  such  a  case,  let  it  be  in  fact  what  it 
may,  lay  down  a  principle  that  would  be  a  precedent  for  per- 
mitting an  answer  after  a  lapse  of  two  years,  to  be  altered  in 
effect,  from  one  end  to  the  other.**  And  he  further 
[*836]  says,  although  he  has  been  said  to  have  *been  too 
liable  to  hesitation  and  doubt  in  his  decisions:  *'I 
should  be  sorry  to  be  thought  to  have  much  doubt  upon  a 
point  of  so  much  importance.** 

What  is  the  case  here?  In  the  fifth  folio  of  his  answer  the 
defendant  says  that  in  July,  1886,  he,  together  with  Turner 
and  Collins,  the  two  partners  in  these  transactions,  met  together 
in  Detroit,  and  that  the  said  Collins  then  and  there  sold  his 
interest  in  all  the  said  parcels  of  land  aboYC  described,  and  in 
the  joint  funds  in  the  hands  of  this  defendant^  as  he  then 
informed  this  defendant,  to  one  A.  W.  Hatch,  either  for  the 
benefit  of  said  Hatch  or  for  and  on  account  of  Henry  Scrantom, 
and  D.  F.  Kimball,  of  Buffalo,  for  whom  said  Hatch  was  agents 
and  goes  on  to  state  the  mode  of  payment 
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Again,  in  the  tenth  folio,  he  states  that  having  been  informed 
and  believing  that  said  Collins  had  sold  all  his  interest  in  said 
property  and  investment  to  said  Hatch  or  Scrantom  &  Kimball, 
etc.  He  also  denies  all  farther  interest  of  said  Collins  or  his 
assignees  in  the  investment  thereinafter  mentioned. 

It  is  now  sought  by  the  proposed  amendment,  or  supplemen- 
tal answer,  to  take  entirely  new  ground,  and  change  entirely 
the  character  of  the  defense,  and  this  not  upon  the  ground  of 
any  actual  mistake  in  a  matter  of  f act,  or  upon  any  discovery 
of  new  facts,  but  upon  the  ground  that  he  did  not  mean  to  be 
so  understood,' and  **  he  intended  merely  to  state  that  said  Col- 
lins had  no  avowed  interest  in  said  investment  and  purchases, 
as  it  was  understood  between  said  Turner  and  Collins  that  said 
Turner  shoxdd  take  the  interest  of  said  Collins,  but  upon  what 
secret  trust  or  qualification  in  favor  of  said  Collins  this  defen- 
dant is  unable  to  set  forth. 

This  is  not  very  distinctly  stated,  and  perhaps,  as  to  this 
part  of  the  amendment  sought  to  be  made,  this  woxdd  be  a 
sufficient  answer. 

But  I  am  disposed  to  place  it  upon  other  grounds.  It  is 
entirely  inconsistent  with  the  version  given  in  the  original 
answer.  There  is  no  mistake  of  any  facts  shown,  nor  any  new 
discovery  suggested. 

From  the  affidavit  of  Mr.  Porter  the  answer  seems  to  have 
been  examined  by  this  defendant,  before  it  was  engrossed  as 
well  as  afterwards,  at  least  with  usual  care  and  attention;  and, 
although  this  defendant  may  possibly  have  been  so  unfortunate 
as  to  have  entirely  misapprehended  the  purport  of  the 
answer  in  this  respect,  yet,  regarding  *the  general  in-  [*387] 
terests  and  rights  of  suitors,  and  the  proper  adminis- 
tration of  justice,  it  would  be  establishing  a  precedent  of  the 
most  dangerous  tendency,  after  the  lapse  of  two  years,  and 
after  the  circumstances  and  the  property  may  have  changed,  to 
permit  such  a  change  of  the  record  when  it  may  so  materially 
affect  the  rights  of  the  complainants. 


337  CASES  IN  CHANCERY. 


Obatu  t.  Nilo. 


The  new  aspect  soagbt  to  be  given  to  the  defense  strikes  me 
as  somewhat  unfair  toward  the  vendees  of  Collins,  on  the  part 
both  of  Niles  and  Tomer,  and  the  application  may  not,  on  that 
account,  acquire  any  additional  claim  to  a  favorable  considera* 
tion. 

There  is  one  portion  of  the  amendment  sought  to  be  made 
which,  however,  has  pressed  more  strongly  upon  me.  The 
defendant  admits  the  receipt  of  $4,995,  on  account  of,  and  in 
full  for  the  proceeds  of  Hatch's  note,  indorsed  by  Scrantom  and 
Kimball,  and  confesses  himself  liable  and  ready  to  account  to 
any  person  or  persons  entitled  thereto,  under  the  decree  of  this 
court  It  is  very  possible  that  it  may  turn  out  that  the  defen- 
dant was  entitled  to  apply  this  money  to  the  purposes  for  which 
this  association  was  formed,  either  in  liquidating  liabilities 
already  incurred,  or  in  improving  the  property  according  to  the 
original  agreement;  and,  if  it  has  been  so  applied,  if  the  ven- 
dees of  Collins  should  be  entitled  to  his  proportion  of  this 
investment,  it  would  be  unjust  to  hold  him  also  to  account  for 
the  money,  under  this  equivocal  expression  in  the  answer. 

But,  if  it  has  been  properly  and  lawfully  expended  upon  the 
property,  to  a  portion  of  which  these  vendees  may  be  entitled^ 
it  does  not  strike  me  that  this  defendant  would  be  estopped  by 
expressing  his  readiness  to  account  for  it  to  any  persons  erUiUed 
thereto  under  the  decree  of  this  court. 

But  as  it  is  possible  that  great  injustice  may  be  done  to  this 
defendant  in  this  respect,  and  as  he  now  swears  that  he  meant 
no  more  by  this  expression  than  to  express  his  readiness  to 
account  for  the  manner  of  his  expenditure  upon  the  joint  prop- 
erty under  the  agreement;  and,  as  there  is  a  supplemental  bill 
to  be  answered,  so  that  the  complainants  will  not  be  delayed 
thereby,  I  am  disposed,  but  with  some  reluctance,  to  permit  a 
supplemental  answer   to  be  filed,  as   to  this  particular,  and 
explaining  this  ambiguity,  but  limiting  it  to  this  only; 
[*888]     *and  to  this  extent  we  are  perhaps  sustained  by  the 
case  of  Livesey  v.  WiUson^  I  Yesey  &  Beames,  149. 
ao 
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The  original  answer  will  remain  on  file  unchanged,  and  the 
effect,  to  be  given  to  either  the  one. or  the  other,  must  be 
reserved  until  the  explanation  is  before  the  court. 

Whereupon  the  following  order  was  entered: 
**  Ordered,  that  leave  be  granted  to  said  Niles  to  file  a  supple* 
mental  answer  in  explanation  of  that  part  of  his  answer,  now 
on  file,  which  confesses  and  acknowledges  his  liability  and  read- 
iness to  account  for  the  sum  of  $4,995  to  any  person  or  persons 
entitled  thereto  under  the  decree  of  this  court,  but  that,  in 
accounting  for  the  whole  or  any  part  of  said  money  by  said 
supplemental  answer,  he  be  restricted  to  showing  an  applica- 
tion of  the  money  to  the  purposes  for  which  the  association 
between  himself,  Collins  and  Turner,  was  formed,  either  in 
liquidating  liabilities  already  incurred  at  the  time  he  alleges 
Collins  sold  out  his  interest  to  Hatch,  or  in  improving  the  prop- 
erty according  to  the  original  agreement  that  had  at  that  time 
been  purchased  for  the  association,  and  the  effect,  to  be  g^ven 
to  either  the  original  or  supplemental  answer,  is  reserved  until 
such  supplemental  answer  is  before  the  court.*' 

A  supplemental  answer  having  been  filed  under  this  order, 
explaining  the  ambiguities  contained  in  the  original  answer, 
and  incorporating  other  matters  of  defense,  the  complainants 
moved  to  take  the  supplemental  answer  off  the  files,  and  upon 
this  motion  the  following  opinion  was  delivered. 

Thb  Chanoxllob: 

The  grounds  of  the  order  permitting  this  supplemental  answer 
to  be  filed  seem  to  me  to  have  been  distinctly  stated.  • 

The  propriety  of  that  order  is  not  now  under  discussion,  but, 
from  further  reflection,  and  without  reference  to  this  particular 
case,  I  am  satisfied  that  a  departure  from  the  rule  there  estab- 
lished would  open  a  wide  door  for  fraud,  and  afford  strong 
temptations  to  perjury;  its  inconveniences  and  dangers  are 
obvious. 


388  CASES  IN  CHANCERY. 


Obatm  ▼.  V 


But  the  question  now  presented  is^  does  the  answer  go  beyond 
the  order?  It  manifestly  does  so.  The  order  was 
[*dd9]  limited  to  the .  explanation  *of  the  nuumer  of  the 
expenditure  of  $4,995.  This  answer  attempts  to  do 
inf  erentially,  if  not  directly^  what  is  expressly  said  it  is  incom- 
petent to  do— to  change  entirely  the  attitude  assumed  in  the 
former  answer.  It  purports  not  only  to  show  the  expenditure 
of  upwards  of  llO^OOO,  but  to  show  that  this  was  done  on 
account  of,  and  with  the  concurrence  of  those  whose  interest  is 
denied  in  the  first  answer. 

I  am  unwilling  to  deprive  the  defendant  of  the  benefit  of  the 
first  order.  It  is  impossible,  by  expunging  a  portion  of  this,  to 
leave  the  answer  intelligible,  and  I  see  no  other  mode  of  cor- 
recting the  error  but  to  grant  the  motion  to  take  the  answer 
from  the  files,  with  leave  to  file  a  supplemental  answer  in 
twenty  days,  in  conformity  with  the  directions  given  in  the 
former  order* 
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Bflas  Topttft  ▼.  All)ert  L.  Vail  and  others. 

AirfiMnUp;  EguiUeB  of  indMdtuU  and  partnenMp  cr9ditor$.  As  between  bona 
JUIe  eredlton  of  a  prerions  firm  and  the  teperate  credlton  of  a  partner  who  con- 
tinned  the  biulneu  and  was  the  sole  visible  owner  of  the  property  employed  in 
trade,  and  where  the  separate  creditors  had  given  credit,  relying  on  the  property 
employed  in  trade  for  payment,  snoh  oredltoia  should  be  preferred  to  Che  cred- 
itoffs  of  the  previous  firm. 

Hie  creditors  of  a  partnership  have  a  right  to  payment  oat  of  the  partnership  effects 
In  preference  to  the  creditors  of  an  individual  partner. 

In  the  absence  of  any  agreement  to  the  contrary,  it  isfUr  topresnme  that  a  retiring 
partner  does  not  intend  that  the  partnership  property  shall  be  used  for  the  indi- 
vidual benefit  of  a  partner  who  continues  the  business,  leaving  the  debts  of  the 
firm  unpaid;  and  this  was  held  to  be  the  presumption  where  the  retiring  partner 
transferred  the  partnership  effects  to  a  partner  continuing  the  business,  who 
agreed  to  pay  the  partnership  debts  and  gave  bond  to  that  effect. 

The  bill  in  this  case  states  that  the  complainant  and  defend- 
ant Albert  L.  Vail,  being  copartners,  on  Jane  25,  1840,  dis- 
solved. That  the  complainant  sold  out  his  interest  in  the  co- 
partnership property  to  said  Vail,  and  reoeiyed  from  Vail 
his  pay  therefor,  and  that  Vail,  at  the  same  time,  executed 
to  the  complainant  a  bond  in  the  penal  sum  of  $5,000,  condi- 
tioned that  said  Vail  should  pay  all  the  partnership  debts. 
Alleges  that  Vail  has  since  fraudulently  transferred  the  part- 
nership effects  to  the  other  defendants  for  the  purpose  of  pre- 
yenting  their  application  to  the  payment  of  the  partnership 
debts;  that  Vail  had  absconded,  etc.  Prays  that  the  partner- 
ship property  be  applied  to  the  payment  of  the  partnership 
debts  for  which  the  complainant  is  liable,  and  for  an  injunction 
to  restrain  misapplication. 

Upon  this  showing  an  injunction  was  granted,  and  the  defend- 
ants moved  to  dissolve  the  injunction  for  want  of  equity  in  the 
bUl. 

Ji.  Manninff,  in  support  of  the  motion: 

The  sale  changed  the  copartnership  property  into  the  indi- 
vidual property  of  Vail.  It  was  no  longer  the  property  of  the 
copartnership,  but  the  property  of  Vail,  who  had  purchased 
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ont  the  interest  of  his  copartner:  JSfe  parte  Ruffin^  6  Yes.,  119; 
JEt  parte  IhU,  10  Yes.,  847;  JSfe  parU  WiUiama,  11  Yea.,  3. 

This  ia  the  case  of  one  copartner  selling  his  interest  in  the 
firm  to  another  who  is  to  oontinue  the  basiness  on  his  own 
account.  It  is  not  a  dissolution  of  the  copartnership  and  a 
placing  of  its  effects  in  the  hands  of  one  of  the  oopart- 
[*341]  ners  to  pay  the  debts  and  wind  ap  the  ^basiness;  when 
that  is  the  case,  the  ownership  of  the  property  is  not 
changed,  bat  what  was  copartnership  property  at  the  dissolu- 
tion continues  to  be  such  until  it  is  used  to  pay  the  debts,  or  a 
division  of  it  is  made.  The  individual  left  in  possession  of  it 
holds  it  in  trust  for  that  purpose.  The  case  of  l}ef>eau  v,  JFbt/h 
leTf  2  Paige,  400,  is  a  case  of  this  description.  On  no  other 
principle  can  it  be  reconciled  with  the  cases  in  Yesey.  The 
cases  we  have  cited  were  not  decided  by  Lord  Bldon  on  any 
principle  of  law  peculiar  to  the  bankrupt  law  of  England. 

The  facts  in  the  case  of  Deveau  v.  Fowler  are  not  fully  stated 
by  the  reporter.  It  appears  from  the  case  that ''  on  dissolution 
of  the  copartnership  it  was  agreed  that  the  defendant  should 
take  all  the  stock  and  effects,  and  pay  off  all  the  debts  due  by 
the  firm,  and  indemnify  the  complainant  against  the  same." 
It  does  not  appear  in  that  case,  as  in  this,  that  the  complainant 
received  anything  for  his  interest  in  the  copartnership  effects, 
or  that  he  took  a  bond  from  the  defendant  for  the  payment  of 
the  copartnership  debts,  or  that  the  copartnership  property 
was  left  with  the  defendant  with  a  view  to  his  continuance  of 
the  business.  The  only  inference  to  be  drawn  from  the  case  is, 
it  would  seem,  that  the  defendant  was  to  pay  the  debts  with 
the  copartnership  ^eds,  which  were  to  be  used  for  that  pur- 
pose and  no  other.  This  appears  to  have  been  the  light  in 
which  Chancellor  Walworth  viewed  the  facts  in  that  case,  for 
he  says:  ^'The  fair  presumption  in  the  absence  of  any  express 
agreement  to  the  contrary,  therefore,  is,  that  it  was  not  the 
intention  of  the  complainant  that  the  effects  assigned  to  the 
defendant  should  be  appropriated  to  the  private  use  of  the  lat- 
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ter,  leaying  the  debts  of  the  firm  unpaid."    See  also  CoUyer  an 
Tiartnership,  91;  Ib.^  504  to  509. 

Baker  A  MiUerdy  contra  : 

It  is  alleged  as  the  ground  of  this  motion,  that  the  sale  by 
ToplifF  to  Yail  converted  the  partnership  property  into  indi- 
yidual  property,  and  that  thereafter  the  complainant  had  no 
lien  or  equity  to  demand  that  the  property  should  be  appropri- 
ated to  the  payment  of  partnership  debts. 

We  think  it  clear  that  such  was  not  the  effect  of  the  trans- 
action. 

*The  bill  states  he  sold  and  assigned  the  partnership     [*842] 
effects.    But  this  was  upon  the  agreement  of  Yail  to 
pay  the  debts  of  the  partnership.    This  was  an  entire  transac- 
tion. 

Yail  was  to  take  the  property  and  pay  the  debts,  and  any 
surplus  that  might  remain  was  to  belong  to  him. 

Topliff  received  no  security  for  the  payment  of  the  debts, 
and  no  indemnity  against  them,  except  the  agreement  and  indi- 
vidual responsibility  of  Yail,  which  agreement  was  a  condition 
of  the  sak.  All  that  Yail  would  be  entitled  to  under  this 
arrangement  would  be  the  surplus  after  paying  the  debts  of 
the  firm. ' 

The  cases  cited  in  support  of  the  motion,  JSb  parte  Ituffin^  JEk 
parte  JFbil,  Ms  parte  Williams^  etc.,  are  none  of  them  like  this. 
They  are  all  bankruptcy  caees^  where  the  question  arose  not 
between  the  partners,  but  between  the  joint  creditors  of  the 
partners,  and  the  separate  creditors  of  the  bankrupt  partner. 
In  Buffin's  case  (and  all  the  others  are  similar)  one  of  the  part- 
ners sold  out  to  the  other  and  retired  from  the  business — the 
latter  agreeing  to  pay  the  debts,  etc.  The  purchasing  partner 
continued  the  trade  for  a  year  and  a  half,  and  then  became 
bankrupt.  The  joint  creditors  presented  a  petition  praying 
that  the  partnership  effects  remaining  in  specie  might  be  appro- 
priated to  the  payment  of  the  partnership  debts  in  preference 
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to  the  separate  orediton  of  the  bankrapt.  As  between  them 
the  question  was  materially  different  from  the  question  between 
the  parties  to  this  suit. 

In  the  first  place  there  was  no  pretense  of  fraui  or  bad  faith 
in  that  case,  in  any  quarter;  whereas  fraud  and  bad  faith  on  the 
part  of  the  defendants  form  the  very  foundation  of  this  suit. 

It  is  admitted  by  counsel  against  the  petition  in  Ruffin'scase, 
that  fraud  would  vitiate  all  transactions  of  this  kind;  but  his 
claim  was  placed  on  the  ground  that  there  was  no  fraud  in  the 
case.  And  also  on  the  ground  that  to  admit  the  claim  of  the 
petitioners,  and  to  give  the  joint  creditors  a  lien  on  the  property 
after  a  sale,  and  after  the  trade  had  been  continued  for  yecvn 
by  the  purchasing  partner  (and  in  that  case  it  had  been  with  the 
knowledge  of  the  joint  creditors),  would  operate  unjustly  and 
as  a  fraud  upon  the  separate  creditors  of  that  partner,  who 
were  presumed  to  have  given  credit  to  him  upon 
[*d43]  *the  faith  of  tohcU  they  saw  as  $€parate  property,  the 
purchasing  partner  being  the  ffisibU  otoner.  In  this 
case  there  are  no  separate  creditors,  and  therefore  no  such 
equities  exist. 

The  decisions  in  the  cases  cited  all  evidently  turn  upon  the 
construction  given  to  a  certain  provision  in  the  bankrupt  act 
{iBl  James  I,  eh,  10,  sees.  10,  11),  by  which  all  the*  property 
which  remains  in  the  possession,  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  is  made  to  pass  by  the 
assignment  to  the  assignee.  See  Jones  v.  Qibhons,  9  Vesey, 
407.  See  also  the  case  of  Shakeshaft  et  aL,  cited  by  Mr.  Mans- 
field in  Ruffin's  case,  in  which  Lord  Thurlow  said  that  he  could 
not  take  accounts  between  the  respective  partners,  but  finding 
the  effects  in  the  hands  of  one,  tohcUever  might  be  the  demands 
of  the  others,  or  the  consequence  to  the  joint  creditors,  the 
goods  were  the  separate  property  of  that  one,  and  must  be 
applied  to  his  separate  debts.  In  that  case  the  bankrupt  part- 
ner happened  by  accident  to  have  the  property  in  his  hands — 
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there  had  been  no  parchase  or  payment  by  him.    So  far  was 
the  provision  in  the  bankrupt  act  referred  to  held  to  extend. 

But  even  in  the  case  of  Roffin,  notwithstanding  it  was  a 
bankruptcy  case,  and  notwithstanding  this  statute,  the  lord 
chancellor  does  not  express  a  decided  opinion.  He  denies  the 
relief  sought  on  the  petition,  because  it  was  a  matter  of  doubt 
whether  they  were  entitled  to  it,  and  therefore  that  it  would  be 
better  to  leave  the  parties  tojiie  a  bilL 

Mc  parte  Mil,  10  Vesey,  S47,  differs  but  little  from  Buffin's 
case,  except  that  the  retiring  partner  received  seourity  for  his 
indemnity,  and  for  the  payment  of  the  debt,  besides  the  agree- 
ment and  individual  responsibility  of  the  remaining  partner. 
His  equities  upon  the  property  would  therefore  be  less  strong 
than  in  Buffin's  case. 

But  another  thing  that  renders  those  cases  unlike  the  present 
is  that  the  petitioners  were  the  creditors  of  the  partnership,  and 
they  had  another  remedy,  for  the  selling  partners  were  sol- 
vent, and  they  could  collect  their  debts  of  them. 

We  rely  on  the  case  of  Deveau  v.  Fowler,  2  Paige,-400,  and 
on  the  case  of  Smith  v.  Saviland  <t  Melds  there  cited.  These 
cases  are  precisely  in  point,  and  the  former  is  identical  with 
this  in  almost  all  its  circumstances,  so  far  as  this  branch 
of  the  case  is  concerned.  *The  great  difference  between  [*d44] 
this  case  and  also  the  one  in  Paige  and  the  cases  in 
Vesey,  etc,,  is  that  in  the  latter  the  question  was  between  bona 
fide  creditors,  and  the  rights  of  bona  fide  holders  of  property 
were  to  be  affected;  whereas  in  these  no  such  rights  are  to  be 
affected  so  far  as  appears  upon  the  bill,  and  the  suit  is  against 
a  partner  fraudulently  seeking  to  smuggle  the  property  and  to 
appropriate  it,  not  to  pay  his  separate  creditors  but  to  his  oton 
tue,  and  against  others  fraudulently  conniving  with  and  aiding 
him  in  this  object.  The  equities,  therefore,  in  the  two  classes 
of  cases,  without  reference  to  the  provisions  of  the  bankrupt 
act,  are  widely  different. 

But  there  is  another  branch  of  this  case  left  out  of  view  by 
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tb6  oouDBel  for  the  motion.  The  equity  of  the  bill  does  not 
rest  alone  in  the  eqoitable  lien  of  the  complainant  as  a  partner 
on  the  partnership  property.  It  rests  also  npon  the  liability  of 
the  complainant  to  pay  the  debts,  upon  the  fact  that  the  defend- 
anty  Albert  L.  YaO,  is  legally  and  equitably  bound  to  the  com- 
plainant to  pay  them  and  save  him  harmless,  upon  the^atMl  of 
Vail  in  assigning  and  disposing  of  his  property  and  himself 
absconding,  so  as  to  deprive  the  eompllaina/nt  ofaUremedy  ai  law. 
Certainly  these  peculiar  ciroumstanoes  would  g^ve  a  court  of 
equity  jurisdiction  of  the  case,  and  would  entitle  the  complain- 
ant to  come  into  court  and  obtain  a  discovery  and 
[*d45]  relief,  even  though  there  were  *none  of  the  partner- 
ship property  left,  or  though  there  had  been  no  part- 
nership. He  would  be  entitled  to  come  in  and  file  his  bill  for 
the  purpose  of  setting  aside  this  fraudulent  conveyance,  and 
obtain  an  injunction  against  removing  or  disposing  of  the  pro- 
perty— particularly  as  both  the  assignor  and  assignee  are  out 
of  the  jurisdiction  of  any  court  of  law  of  this  state. 

Thb  Obanosllob  : 

I  can  see  no  well  founded  distinction  between  this  case  and 
the  case  of  Deoeau  v.  JFotoler,  2  Paige,  400. 

The  cases  cited  from  Yesey,  I  am  inclined  to  think,  stand  on 
a  different  ground. 

As  a  question  between  bona  flde  creditors  of  the  previous 
firm  and  the  separate  creditors  of  a  partner  who  continued  the 
business,  and  was  the  sole  visible  owner  of  the  property  em- 
ployed in  the  trade,  I  should  concur  in' the  view  that  where  the 
separate  creditors  had  given  credit  relying  upon  the  property  ' 
employed  in  the  trade  for  payment,  they  should  be  preferred 
to  the  creditors  of  the  previous  firm.  But  no  such  question 
arises  here  as  the  case  now  stands.  The  whole  transaction  is 
alleged  to  be  fraudulent,  that  the  remaining  property  of  this 
firm  has  been  fraudulently  transferred,  and  without  considera- 
tion, to  prevent  its  application  to  the  payment  of  the  partner- 
sis 
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ship  debts;  and  this  for  the  purpose  of  this  motion  mast  be 
considered  as  admitted. 

The  creditors  of  a  partnership  have  a  right  to  payment  out 
of  the  partnership  effects,  in  preference  to  the  creditors  of  an 
individaal  partner. 

In  Deveau  v.  FavoUr^  the  partnership  effects  were  transferred 
to  the  partner  continuing  the  trade,  and  he  agreed  to  pay  the 
partnership  debts;  and  that  is  this  case.  The  circumstance  of 
taking  the  individual  bond  or  guarantee  of  this  partner  does 
not  vary  the  case. 

I  think  the  chancellor  was  right  in  the  last  mentioned  case, 
in  saying  that  in  the  absence  of  any  agreement  to  the  contrary, 
it  is  the  fair  presumption  that  the  retiring  partner  did  not 
intend  that  this  property  should  be  used  for  his  individual  pur- 
pose, leaving  the  debts  of  the  firm  unpaid.  This  case  as  it  now 
stands  is  stronger  than  the  case  of  Deveau  v.  JFbwkr,  . 

Here  it  is  alleged  that  Vail  has  fraudulently  trans- 
ferred the  assigned  ^effects  for  the  purpose  of  prevent-     [846] 
ing  their  application  to  the  payment  of  the  partner- 
ship debts,  and  that  he  has  absconded.* 

The  complainant  does  not  ask  that  the  partnership  property 
shall  be  reconveyed  to  him,  but  applied  to  the  payment  of  the 
partnership  debts,  for  which  he  is  liable.  If  the  goods  were  in 
the  hands  of  a  honaflde  purchaser,  it  would  present  a  very  dif- 
ferent case. 

Motion  denied* 
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Biohaxd  Saydam  and  ofhien  ▼.  Antofne  Dequindre  and 

others. 

Bill  to  enforce  a  tntgi:  Barttot,  To  a  l»ill  to  enforce  a  tnut,  it  to  nol  neoeasaiy  to 
join  as  defendaotB  parties  haviog  a  prior  interest  sal^eot  to  which  the  assign- 
ment was  made,  (a) 

The  trust  being  mider  a  general  assignment  for  the  benefit  of  creditors,  some  of 
the  creditors  filed  a  bill  to  have  the  assignment  set  aside  as  tkaadulent,  or,  In 
case  it  was  sustained,  then  to  the  trust  enforced.  The  bill  averred  that  oerfesin 
other  creditors  had  been  paid  their  demands  in  full:  Held,  not  necessary  to 
make  such  persons  parties  to  the  bill. 

One  of  the  creditors  who  had  not  been  paid  was  made  a  defendant  instead  of  com- 
plainant: JSTeld,  that  as  complete  Justice  could  be  done  between  tiie  parties  on 
thto  bill,  the  fact  of  hte  not  being  made  complainant  was  not  good  cause 
of  demurrw. 

The  fiust  that  a  time  to  limited  in  the  assignment  for  tlie  closing  of  the  trust,  will  nofe 
preclude  the  filing  of  the  bOl  before  that  time  has  expired,  irtiere  the  bill  aHegea 
that  the  assignee  has  done  nothing  in  the  execution  of  the  trust. 

Amignment:  Aeeoptanee,  An  assignment  for  the  benefit  of  creditors  absolute  in 
its  terms,  and  which  to  accepted  by  the  assignee,  dedicates  the  property  abso- 
lutely to  the  purposes  of  the  trust,  notwithstanding  it  to  made  without  the 
knowledge  or  concurrence  of  the  creditors. 

By  the  execution  and  dellTery  of  the  assignment  the  relafelcB  of  trustee  and  osifirf 
quft  trutt  to  constituted  at  once,  without  any  exprsss  assent  of  the  ereditors 
and  it  cannot  afterwards  be  rcToked  exoept  npon  the  dissent  of  creditors. 


AMHffnmenifor  tho  beneJU  of  credUton  :    Receiver.    Tlie  court  in  decreeing  the 
cutlon  of  the  trust  under  an  assignment,  under  the  qieoial  droomstanees  of  the 
case,  appointed  a  recelTer  for  the  purpose. 

Tlie  complainants  in  this  case  file  their  bill  as  creditors  of 
Antoine  Dequindre,  seeking  to  have  an  assignment  made  by 
him  to  Peter  J.  Desnoyers  (who  is  made  def endant),  and  which 
purports  to  be  for  the  benefit  of  his  creditors  generally,  set 
aside  as  fraudulent,  or,  in  case  it  is  sustained,  then  to  have  the 
execution  of  the  trust  thereunder  compelled,  and  for  the 
appointment  of  a  receiver  for  the  purpose.  James  Boyd,  jr.^ 
one  of  the  creditors,  was  made  a  defendant;  others  were  not 
made  parties  at  all,  the  bill  averring  that  their  demands  had 
been  paid  in  full.    The  assignment  was  set  out  in  full;  it  bore 

(a)  Only  those  whose  inlerssts  would  be  affected  by  the  decree  need  be  made 
parties:    Norrie  «.  Hiird,  WaL  Gh.,  101. 
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date  October  24,  1886,  and  the  trastee  was  directed  to  proceed 
to  sell  the  assigned  property  at  private  sale,  and  that  such  of 
it  as  should  not  be  thus  disposed  of  within  eighteen  months 
should  be  sold  at  public  auction  within  two  years  thereafter. 
The  bill  was  filed  before  this  two  years  had  expired.  The 
Detroit  and  Pontiac  Railroad  Company,  which  appeared  by 
the  recitals  in  the  assignment  to  have  rights  in  some  of  the 
assigned  property,  was  not  made  a  party.  The  bill  averred 
that  the  assignee  had  taken  no  steps  in  execution  of  the  trust. 
The  defendants  demurred  to  the  bilL 

A,  D.  I'haser,  for  defendants. 
^  C  Seaman,  for  complainants. 

The  Chakcbllob: 

The  first  point  made  in  support  of  the  demurrer  *is  [*348] 
that  the  time  limited  in  the  deed  of  assignment  for 
closing  the  trust  had  not  expired  at  the  time  of  filing  the  bill 
in  this  cause.  The  deed  of  assignment  was  made  on  the 
twenty-fourth  day  of  October,  1886;  the  time  limited  for  clos- 
ing the  trust  expired  on  the  twenty-fourth  day  of  April,  1840, 
and  the  bill  was  filed  on  the  ninth  of  March,  1840. 

The  bill  alleges  that  the  assignment  was  fraudulent,  and  it  is 
further  alleged  that  the  trustee,  up  to  the  time  of  filing  the 
bill,  had  neglected  to  take  possession  of  the  property,  or  to 
take  any  steps  towards  executing  the  trust,  and  had  declared 
his  intention  not  to  execute  it.  The  demurrer  cannot  be  sus- 
tained on  this  ground.  The  complainants  who  are  judgment 
creditors  were  authorized  under  these  circumstances,  and  before 
the  time  had  expired  for  closing  the  trust,  to  resort  to  this 
court  either  for  the  purpose  of  setting  aside  the  assignment  or 
to  procure  the  aid  of  this  court  to  compel  an  execution  of  the 
trust.  Other  causes  of  demurrer  were  suggested  are  tenue: 
Mret,  that  the  Detroit  and  Pontiac  Railroad  Company  should 
have  been  made  parties.    I  think  this  was  unnecessary.    Their 
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lights  accrued  prior  to  the  execution  of  the  deed  of  assignment, 
:ind  are  set  forth  in  that  instrument,  which  is  recited  in  the 
bill,  and  if  a  sale  of  the  premises  shall  become  necessary,  they 
must  be  sold  subject  to  the  rights  of  the  oompaay:  .EtMffie 
Fire  Company  v.  Lent  ei  al^Q  Paige,  985.  It  is  also  orged 
that  seyeral  persons  who  were  named  as  creditors  in  the  assign- 
ment are  not  made  parties  to  the  bill;  as  to  all  those  persons  it 
is  alleged  in  the  bill  that  the  debts  due  to  them  have  been  paid 
and  extinguished.  This  is  sufficient  upon  demurrer.  11  the 
allegations  in  the  bill  in  this  respect  prove  true,  it  was  not 
necessary  to  make  them  parties.  The  other  objection  is  that 
James  Boyd,  jr.,  should  have  been  made  a  complainant  instead 
of  a  defendant.  It  would  seem  to  me  to  haye  been  perf erable  if 
the  bill  had  been  so  framed,  but  he  has  been  made  a  party,  and 
the  court  will  be  able  to  settle  and  adjudicate  on  his  rights  in 
the  case,  under  the  present  bilL  It  is  merely  a  technical  objec- 
tion, and  not  sufficient  to  sustain  the  general  demurrer. 

Demurrer  overruled  and  leave  to  answer. 
[*349]  *The  defendant  Dequindre  put  in  an  answer  deny- 
ing all  fraud,  and  claiming  the  right  to  revoke  the 
deed  of  assignment  on  the  g^und  that  the  creditors  were  not 
parties  or  privies  to  the  deed,  and  never  claimed  any  benefit 
under  it  until  about  the  time  of  filing  the  bill  in  this  case. 

After  the  filing  of  this  answer,  the  complainants'  solicitor 
moved  for  the  appointment  of  a  receiver. 

M  G,  Seaman^  in  support  of  the  motion: 

1.  The  deed  from  Dequindre  to  Desnoyers  created  a  trusty 
which  Desnoyers  accepted  by  executing  the  deed  and  putting 
the  same  on  record.     See  Jeremy  JEq.y  1S8, 

2.  Desnoyers,  having  accepted  the  trust,  was  bound  to  exe- 
cute it  faithfully,  and  a  court  of  equity  has  power  to  enforce 
its  execution  in  behalf  of  the  eeaiui  que  trust:  t  Story's  Eq.^ 
SOS^  SOi;  Jeremy  JEq.^  BO;  Sands  o.  Oodmse,  4  Johns.,  636; 
and  if  the  trustee  dies  or  is  incompetent  or  refuses  to  aot,  or  if 
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there  has  been   an  omission   to  appoint  one,  the  court  will 
appoint  one:    Jeremy  Ej,j  20^  16S. 

In  this  case  Desnoyers  utterly  refused  to  act  as  trustee 
before  the  bill  was  filed,  and  the  time  within  which  he  was 
authorized  to  sell  expired  in  April,  1840,  and  he  is  now  a  naked 
trustee  holding  the  legal  title  without  the  power  to  sell. 

8.  As  Desnoyers  has  refused  to  act,  and  his  power  to  act  has 
expired,  a  receiver  should  be  appointed  to  collect  the  rents  and 
profits  for  the  benefit  of  the  creditors,  as  well  as  to  take  charge 
of  the  property. 

In  all  cases  where  there  is  danger  of  trust  property  being 
squandered,  a  court  of  equity  will  appoint  a  receiver:  Story 
^.,  §§  827-829,  8S6;  Jeremy  Eq.,  17i,  248;  2  Madd.  GK, 
189;  12  Veaey,  4;  Hart  v.  Orane,  7  Paige,  87. 

4.  Desnoyers,  as  well  as  Dequindre,  is  liable  for  the  rents 
and  profits  of  the  trust  property  accruing  since  the  execution 
of  the  trust  deed,  and  should  be  ordered  to  pay  the  same  forth 
with  to  a  receiver  for  the  benefit  of  the  creditors:  Sands  % 
Godwiee,  i  J.  It.,  686;  lb.,  604,  ^6;  and  a  court  of  equity  wiL 
hold  a  trustee  responsible  for  the  consequences  of  a 
breach  of  trust,  whether  he  derives  any  benefit  *from    [*d507 
it  or  not:  2  Madd.  Gh.,  118;  Adams  o.  Shaw^  SehocUee 
df  Lefroy,  272;  17  Ves.,  4S9;  2  Story  Eq.,  %%  1268,  1269; 
lb.,  1276,  1276. 

A  court  of  equity  will  also  hold  a  trustee  responsible  for 
losses  resulting  from  a  willful  default:  Osgood  v.  Franklin 
2  Johns.  Ch.,  27.  And  where  a  trustee  keeps  a  trust  fund  in 
his  hands  for  a  year,  and  omits  to  pay  over  the  proceeds,  the 
court  will  charge  him  with  interest:  Oray  v.  Thompson,  l 
Johns.  Oh.,  82. 

A.  D.  JFiraser,  contra: 

1.  The  deed  was  executed  without  the  privity  of  any  of  the 
creditors ;  they  are  not  parties  thereto^  nor  ever  assented  to  it, 
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or  until  now  daimed  the  benefit  of  it,  and  it  was  without  any 
consideration.    He  may  therefore  revoke  it. 

Where  a  person  does,  withatU  the  privity  of  any  cne^  with- 
out  receiving  conaidercUion,  and  withotU  notice  to  any  creditOTy 
himself  make  a  deposition,  as  between  himself  and  trustees, 
for  the  payment  of  his  debts,  he  is  merely  directing  the  mode 
in  which  his  own  property  shall  be  applied  for  his  own  benefit, 
and  that  the  general  creditors  or  those  named  in  the  schedule 
are  merely  persons  named  there  for  the  purpose  of  showing 
how  the  trust  property,  under  the  voluntary  deed,  shall  be 
applied  for  the  benefit  of  the  volunteers :  Qofrrard  v.  Lord 
Lauderdale^  3  Siul  Ch.,  1;  Walutyn  v.  OouUe,  3  Meriv.,  707 ; 
S.  C.y  3  Simons,  14. 

The  deed  in  this  case  was  a  voluntary  deed. 

Dequindre  was  dealing  with  his  own  property  for  his  own 
personal  benefit  and  accommodation  in  paying  his  creditors  as 
he  thought  propen  Page  v.  Broom^  4  Russ.,  6.  The  creditors 
never  submitted  or  assented  to  take  the  benefit  of  the  deed, 
or  conformed  to  its  terms,  or  abstained  from  suing  him  in  con- 
sequence: 2  Sugden,  187. 

If  property  be  conveyed  by  a  debtor  in  trust  for  the  benefit 
of  creditors  who  are  neither  parties  nor  privy  to  the  deed,  the 
deed  merely  operates  as  a  power  to  the  trustees  to  apply  the 
property  in  payment  of  debts,  and  such  power  is  revocable  by 
the  debton  Acton  v.  Woodgaie^  2  Mylne  &i  Keene,  492. 
[*d5l]  *2.  If  the  creditors  are  entitled  to  any  benefit  under 
the  deed  of  assignment,  the  remedy  is  at  law,  as  there 
is  a  covenant  on  thd  part  of  Desnoyers  to  execute  the  alleged 
trust. 

If  a  trust  is  made,  and  no  agreement  to  execute  it,  the  trust  is 
in  equity,  but  if  there  is  it  is  to  be  enforced  at  law:  Baldwin, 

3.  Even  if  complainants  should  be  entitled  to  relief,  and 
this  should  be  the  competent  mode,  yet  it  is  insisted  that  this 
bill  was  prematurely  filed — the  bill  being  filed  on  the  9th  of 
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March,  1840,  althoagh  the  alleged  trust  did  not  expire  till  24th 
April,  1840. 

A  plaintiff  must  have  the  right  he  asks  when  he  pats  his  bill 
upon  the  file:  4  JSkm.,  356. 

4.  In  anj  stage  of  the  case  the  want  of  equity  is  fatal:  JBoItf- 
vfin,  416. 

Thb  CHAiroxLLOft: 

On  the  twentj-fourth  day  of  October,  1836,  Dequindre,  one 
of  the  defendants  in  this  cause,  made  an  absolute  assignment 
and  conyeyance  of  certain  real  and  personal  estate  to  the 
defendant,  Desnoyers,  for  the  purpose  of  paying  his  debts,  as 
designated  in  schedules  attached  to  the  deed  of  assignment. 

The  directions  in  the  deed  of  assignment  were  that  the  trus- 
tee should  sell  at  private  sale,  and  that  such  portions  of  the 
property  as  should  not  have  been  sold  at  the  end  of  eighteen 
months  should  be  sold  at  public  auction  within  two  years  there- 
after. Among  the  creditors  who  were  directed  to  be  paid  from 
the  proceeds  of  such  sale  were  the  complainants  in  this  cause. 

Desnoyers  accepted  the  trust  expressly,  was  a  party  to,  and 
signed  and  sealed  the  deed  of  assignment  at  the  time  it  was 
executed;  but,  as  appears  from  the  bill  and  the  answers  in  the 
cause,  has  never  either  taken  possession  of  the  property 
or  sold  or  disposed  of  any  *part  of  it,  or,  indeed,  done  [*852] 
anything  toward  carrying  the  objects  of  the  trust  into 
execution.  The  two  years  within  which  he  was  to  have  closed 
the  trust,  by  sale  at  auction,  of  whatever  should  not  have  been 
sold  at  private  sale,  expired  on  the  twenty-fourth  of  April, 
1840.  On  the  ninth  of  March,  1840,  this  bill  was  filed  for  the 
purpose  of  either  coercing  the  application  of  this  property  to 
the  purposes  expressed  in  the  deed  of  trust,  or  to  have  it  set 
aside  and  vacated.  A  preliminary  objection  was  made  that 
this  bill  was  prematurely  filed;  but  I  have  no  doubt  that  after 
so  long  a  time  had  elapsed,  and  after  the  trustee  had  refused  to 
proceed  in  the  execution  of  the  trust,  the  complainants  could 
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institute  proceedings  to  set  aside  the  deed  or  compel  the  exe- 
cution of  the  trust. 

But  this  motion  is  resisted  principally  upon  the  ground  that 
the  deed  of  trust  was  voluntary^  that  the  creditors  were  not 
parties  to  it,  nor  ever  assented  to  it,  and  have  not,  until  now, 
claimed  the  benefit  of  it;  and,  therefore,  that  Dequindre  may 
revoke  it.  There  is  an  apparent,  and,  perhaps,  an  actual  con- 
flict of  the  authorities  on  this  subject. 

The  case  of  Wakoyn  v.  CouUSy  3  Meriv.,  707,  seems  to  be 
the  case  referred  to  in  subsequent  decisions  as  the  basis  of  this 
doctrine.  In  that  case  the  deed  of  trust  was  voluntary  and 
without  the  knowledge  of  the  creditors,  and,  before  assent  had 
been  expressed  or  any  rights  acquired,  new  deeds  had  been 
made,  materially  varying  the  trust,  and,  in  fact,  in  substance 
revoking  the  first  deed.  The  case  of  Garrard  v,  Z/Ord  lAMuder- 
daUy  3  Simons,  1,  may  be  distinguished  from  the  case  under 
consideration.  It  was  an  indenture  of  three  parts,  the  grantor, 
the  trustees,  and  the  creditors.  The  creditors  had  not  executed 
the  deed,  and,  before  the  bill  in  that  case  was  filed  or  any  assent 
expressed,  a  different  disposition  had  been  made  of  the  prop- 
erty, and  the  assignment  in  fact  revoked.  Some  other  cases 
have  been  referred  to  to  sustain  this  proposition. 

On  the  other  hand,  the  cases  are  numerous  affirming  a  con- 
trary doctrine,  or,  if  not  directly  adverse,  at  least  difficult  to  be 
reconciled  with  the  oases  before  referred  to. 

In  Gumherland  v,  Codrington,  3  Johns.  Ch.,  261,  it  is  said 
that  where  a  trust  was  created  for  the  benefit  of  a 
[*353]  third  person,  he  may  affirm  the  *trust  and  enforce  its 
execution.  It  has  also  been  held  that  when  the  deed 
of  trust  is  absolute  in  its  terms,  the  assent  of  the  creditors  is 
not  required,  that  the  relation  of  trustee  and  ces^i  que  irusi 
was  at  once  constituted  so  that  the  assignor  could  not  recall 
the  deed:  EUiaon  o.  JEUiaon^  6  Yesey,  656.  Many  other  cases 
may  be  referred  to  sustain  this  ground.  Without  undertaking 
to  reconcile  the  oases  of  Wahoyn  v.   Cautts  and  Garrard  v. 
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Lord  LauderddU  with  the  cases  last  above  referred  to  (and  it 
seems  to  me  it  would  be  difficult  entirely  to  do  so),  it  is  saffi- 
eient  to  say  that  those  cases  differed  in  many  essential  particu- 
lars from  the  other  class  of  cases,  and  also  from  the  one  under 
consideration. 

The  deed  in  this  case  is  absolute  in  its  terms;  no  assent  of 
the  creditors  is  required.  Desnoyers,  the  assignee,  positively 
and  expressly  accepted  the  trust.  The  property  is,  in  fact,  ded- 
icated to  the  payment  of  the  debts  of  these,  among  other  cred- 
itors. Before  filing  the  bill  a  portion  of  the  creditors  require 
the  trustee  to  proceed  in  the  execution  of  the  trust,  which  he 
declines  to  do.  The  deed  of  trust  is  not  revoked.  No  step  of 
that  kind  is  taken  or  intimated.  The  creditors  find  themselves 
estopped  by  this  deed  from  collecting  their  debts  by  the  ordin- 
ary course  of  proceedings  at  law,  and  the  property  remains 
sheltered  and  locked  up  in  the  hands  of  the  assignee. 

Under  this  state  of  things  there  can  be  no  doubt  that  it  is  the 
duty  of  the  court  to  enforce  the  execution  of  the  trust  or  to  set 
aside  the  assignment  as  intended  to  hinder  and  delay  the  cred- 
itors. The  provisions  of  the  assignment  are  fair  and  equitable, 
and  such  as  there  can  be  no  objection  to  carrying  into  effect. 

I  am  disposed  to  take  the  ground  that  where  the  conveyance 
is  absolute,  vesting  the  property  in  the  assignee,  as  in  this  case, 
no  express  assent  of  the  cestuia  que  trust  is  required — ^and,  while 
the  property  remains  unchanged,  the  ceatuis  que  ^rtM^,  although 
the  instrument  was  made  without  their  concurrence,  may  require 
and  coerce  the  execution  of  the  trust.  I  am  inclined  to  the 
opinion  that  the  relation  of  trustee  and  eeatuia  que  trust  was 
constituted  at  once  on  the  execution  of  the  deed,  and  that  it 
could  not  afterwards  have  been  revoked  or  varied  except  upon 
the  expressed  dissent  of  the  cestuis  que  trust. 

As  to  whether  the  trustee  shall  be  required  to  pro- 
ceed and  execute  *the  trust,  or  a  receiver  be  appointed,     [*354] 
I  have  had  some  hesitation,  but,  as  it  seems  that  the 
trustee,  on  being  required,  refused  to  proceed  in  the  execution 
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of  the  trusti  and  states  that  he  accepted  the  trust  only  on  con- 
dition that  he  should  not  be  required  to  devote  his  personal 
attention  to  this  business,  it  will  be  necessary  that  a  reoeiyer 
should  be  appointed,  oyer  whopi  the  court  can  exercise  a  direct 
controL 

I  shall  at  present  limit  the  order  to  the  appointment  of  a 
receiyer  to  receiye  the  rents  and  profits  of  the  assigned  prop- 
erty, and,  as  the  amount  of  debt  has  not  been  precisely  ascer- 
tained, it  will  be  necessary  that  a  reference  should  be  made  to 
ascertain  the  amount  still  unpaid.  And,  as  it  cannot  now  be 
ascertained  how  much  of  this  property  it  will  be  necessary  to 
sell,  the  directions  as  to  the  amount  to  be  sold,  and  the  manner 
in  which  it  shall  hh  sold,  will  be  reseryed  until  the  coming  in 
of  the  report 

Order  accordingly. 
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Joel  Ifc  Ankrim  ▼.  Samuel  D.  Woodworth. 

JWind;  Betnedy  a$  taw.  Where  the  traixMotions  stated  in  the  hill,  by  which  oer- 
tein  notes  were  obtained,  presented  a  case  of  fraud,  although,  from  the  case 
made,  it  was  doubtful  whether  the  oomplalnant  could  defend  suocessfolly  the 
ftill  amount  of  the  notes,  and  a  general  demurrer  was  interpoee<(  the  court 
refused  to  sustain  the  demurrer,  and  required  the  defendant  to  answer. 

In  cases  of  fraud  where  it  is  doubtful  whether  the  defense  would  be  good  at  law,  the 
oourt  of  chancery  will  entertain  jurisdiction,  (a) 

Bill  to  annal  and  set  aside  a  contract^  and  to  eompel  certain 
notes  to  be  delivered  np  and  canceled.  States  that  in  Febru- 
ary, 1889,  complainant  entered  into  an  agreement  with  defen- 
dant to  purchase  certain  lands  which  defendant  represented  as 
belonging  to  him,  as  being  good  land  situated  near  a  mill,  with 
some  thirty  acres  cleared  or  improTed  land.  That  in  the  spring 
of  1840  complainant  executed  to  defendant  three  several  prom- 
issory notes  for  fifty  dollars  each,  payable  in  six,  twelve  and 
eighteen  months,  in  consideration  that  defendant  would  cancel 
and  destroy  the  agreement  to  purchase;  that  soon  after  he  had 
executed  the  notes,  he  ascertained  for  the  first  time  that  defen- 
dant had  no  title  to  a  part  of  the  lands  contracted  to  be  con- 
veyed, that  there  was  no  clearing  or  improvement  as  repre- 
sented, and  that  the  lands  were  entirely  different  from  what 
they  were  represented  to  be,  and  he  charges  that  he  was 
induced  to  enter  into  the  contract  by  fraud.  The  bill  further 
avers  that  there  was  no  other  consideration  for  the  notes  except 
as  above  stated,  and  prays  that  they  maybe  decreed  to  be  deliv- 
ered up  for  canoelment. 

To  this  bill  the  defendant  demurred. 

A.  Davidaofiy  in  support  of  the  demurrer. 
•/I  S.  Abbott^  contra. 

(a)  See  Barrowt  v.  Doty,  ante,  1,  and  cases  cited  in  notes. 
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Thb  Chaitcsllob: 

The  principal  groand  relied  upon  in  support  of  the  demurrer 
is  that  the  facts  stated  in  the  bill  would  constitute  a  good 
defense  at  law. 

The  transactions  stated  in  the  bill,  by  which  the  notes  were 
obtained,  present  a  case  of  fraud,  and  for  the  purpose  of  this 
argument  are  admitted  by  the  demurrer.  It  may,  perhaps,  be 
doubtful  whether  the  complainant  could  defend  successfully  for 
the  full  amount  of  the  notes. 

In  the  case  of  HanniUon  v.  Cummingay  1  Johns.  Gh.| 
[*356]  523y  the  *rule  is  stated  to  be,  that  in  cases  of  fraud, 
where  it  is  doubtful  whether  the  defense  would  be 
good  at  law,  the  court  of  chancery  will  retain  jurisdiction.  And 
a  stOl  stronger  case  is  cited  from  Peere  Williams,  where  the 
lord  chancellor  canceled  a  bond  without  sending  the  parties  to 
law,  although  he  was  inclined  to  think  the  bond  void  at  law  as 
well  as  in  equity. 

There  is  another  reason  for  retaining  jurisdiction  in  this  case, 
as  the  complainant  is  likely  to  be  harrassed  with  a  series  of 
suits  upon  these  notes,  confessedly  fraudulent  under  the  case 
made  by  the  bill,  and  this,  too,  perhaps,  after  the  witnesaea 
may  be  beyond  his  reach. 

Demurrer  overruled,  with  leave  to  answer 
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Edwin  Jerome  y.  Charles  Seymour. 

AetooM  ^  mMigouQ^  5y  gutt-claim  deeii.  Where  the  holder  of  a  mort{;afi:e  executes 
a  quit-claim  deed  of  the  mortgaged  premises  to  one  who  has  received  a  deed 
thereof  under  an  agreement  that  he  shall  paj  the  mortgage,  the  effect  is  to  dis- 
charge the  lien  of  Jthe  mortgage. 

A  subsequent  assignment  of  the  morl^rage  to  a  third  person  will  not  entitle  the  latter 
to  enforce  it. 

The  bill  in  this  case  states  that  on  the  20th  December,  1836, 
Oyrus  Shepard  executed  to  Horace  B.  Jerome  two  notes :  one 
for  $240  payable  in  one  year,  the  other  for  $240  payable  in  two 
years;  that  on  the  16th  January  he  executed  to  said  Jerome  a 
mortgage  to  secure  the  notes. 

That  on  the  2d  of  April,  1838,  Horace  R.  Jerome  sold  and 
assigned  the  notes  and  mortgage  to  complainant,  for  the  con- 
sideration of  $500.  It  then  states  that  February  23,  1837, 
Charles  Seymour  purchased  the  mortgaged  premises  from 
Oyrus  Shepard,  and  they  were  conveyed  subject  to  the  mort- 
gage. That  Seymour  paid  no  consideration,  except  the  notes 
and  mortgage. 

That  immediately  previous  to  the  purchase,  Shepard,  H.  B. 
Jerome  and  Seymour  were  the  joint  owners,  and  they  were 
jointly  building  a  saw  mill.  After  the  sale,  above  mentioned, 
Seymour  owned  two-thirds,  and  H.  B  Jerome  one-third,  and 
they  continued  on  with  the  work  in  1837. 

That  Seymour,  with  intention  to  defraud  H.  B.  Jerome,  pre- 
tended to  him  that  his  deed-  of  the  mill  property  was  defec- 
tive, and  desired  said  Jerome  to  make  out  a  quit-claim,  for  the 
purpose  of  correcting  errors  and  without  intending  to  affect 
the  mortgage  and  deed  executed  February  27,  1837. 

Complainant  states  that  Seymour  paid  no  consideration  for 
this  quit-claim' deed,  and  it  was  not  supposed  by  said  Jerome 
that  deed  would  operate  to  release  the  mortgage  ;  and  that  if 
Seymour  procured  the  deed  for  such  purpose,  or  supposed  it 
would  effect  such  purpose,  he  fraudulently  concealed  the  same 
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from  8ud  Horace.  That  Seymoar,  both  before  and  after- 
wards, promiaed  Jerome  he  woald  pay  the  notesy  and 
C'^'ddS]  in  the  fall  of  '''ISdVy  Seymour  stated  he  had  advanced 
more  than  his  share  towards  the  mill,  and  being  so  in 
advance,  ought  not  to  pay  interest  on  said  notes  unless  he  had 
interest  on  the  balance  due  him,  and  Seymour  claimed  a  written 
stipulation,  which  Horace  then  gave  him,  not  to  charge  interest 
in  case  Seymour  paid  said  notes  within  some  time  there  stated. 
The  terms  of  said  stipulation  are  demanded  by  said  biUL 

Complainant  charges  there  is  no  balance  due  Seymour  from 
Horace  R.  Jerome,  independent  of  said  notes;  but  that,  on  the 
contrary,  Horace  R.  Jerome  claims  a  balance  due  from  Sey- 
mour. In  case  Seymour  claims  a  balance  to  set  off  against  the 
notes,  complainant  offers  to  submit  the  matter  to  a  master  to 
state  the  accounts,  and  in  such  case  prays  that  said  Horace  may 
be  made  a  party.  Complainant  also  states  that  in  the  winter 
of  1838  he  attempted  to  settle  with  Seymour;  accounts  were 
exhibited,  and  Seymour  examined  and  took  a  statement  of  the 
same;  that  he  did  not  dispute  his  liability  to  pay  the  notes, 
but  claimed  he  had  a  stipulation  or  agreement  from  Horace  B. 
which  exempted  him  from  interest.  , 

That  he  attempted  again  to  settle  in  the  winter  or  spring  of 
1838,  as  the  agent  of  Horace,  and  the  accounts  were  looked 
over  at  Uie  house  of  complainant  in  Detroit;  that  the  notes 
were  talked  of  and  admitted  as  a  subsisting  claim. 

Complainant  charges  that  both  before  and  after  the  transfer 
of  said  notes  and  mortgage,  Seymour  has  frequently  admitted 
to  complainant  his  liability  to  pay  the  notes;  that  Shepard,  the 
maker,  is  insolvent,  and  a  resident  of  the  state  of  New  York. 

The  defendant  by 'his  answer  admits  the  indebtedness  of 
Cyrus  Shepard  to  Horace  Jerome,  as  stated  in  the  bill;  admits 
giving  the  mortgage  to  secure  the  debt,  also  the  acknowledging 
and  recording,  and  that  the  same  was  for  purchase  money. 

Admits  that  complainant  holds  the  assignment  of  the  notes 
and  mortgage,  but  denies  that  the  same  were  assigned  on  the 
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day  stated,  and  denies  that  $500  or  any  other  sum  was  paid  for 
the  assignment.  For  answer,  says  he  was  informed  by  the 
complainant  that  the  notes  and  mortgage  were  g^ven  to  him  in 
the  winter  or  spring  of  1887,  as  agent,  to  settle;  therefore 
denies  that  complainant  was  ever  the  bona  fide  assignee. 

Admits  that  said  mortgage  was  on  record  at  the 
time  he  bonght  out  ^Cyrns  Sbepard,  and  that  Shepard     [^859] 
gave  him  a  deed;  but  denies  the  same  was  subject  to 
the  payment  of  the  mortgage,  bat  states  that  such  conveyance 
was  in  terms  full  and  entire. 

Admits  that  at  the  time  of  the  purchase  made  of  Cyrus 
Shepard,  he  had  knowledge  of  the  notes  and  mortgage.  He 
also  admits  that  he  agreed  to  pay  the  mortgage,  which  agree- 
ment is  in  writing. 

Denies  that  this  agreement  with  Shepard  to  pay  said  notes 
and  mortgage  constituted  the  whole  or  a  considerable  portion 
of  the  consideration,  but  that  he  paid  him  some  $1,600  in 
money,  and  property  besides.  States  that  before  the  agree- 
ment to  buy  out  Shepard  a  co-partnership  was  formed,  to  wit, 
on  the  twentieth  day  of  December,  1886,  between  Cyrus  Shep- 
ard, Seymour  and  H.  B.  Jerome,  which  was  in  writing,  one 
provision  of  which  was  that  Seymour  and  H.  B.  Jerome  should 
furnish  each  one-half  of  the  means  to  erect  a  saw  mill  and 
dam,  and  reimburse  themselves  from  the  earnings. 

Avers  that  it  being  understood  that  the  description  of  the 
premises  was  defective,  it  was  agreed  if  Seymour  would  buy 
out  Shepard,  Jerome  would  give  a  conveyance  that  was  correct. 
About  February  23,  1837,  he  did  purchase  Shepard's  interest, 
and  receive  a  conveyance;  sets  out  the  consideration,  and  refers 
to  the  agreement  in  writing. 

Admits  that  immediately  previous  to  buying  out  Shepard  all 
three  were  joint  owners  and  engaged  in  putting  up  the  mill, 
and  after  the  purchase,  defendant  owned  two-thirds  and  H.  R. 
Jerome  one-third,  and  that  defendant  and  Horace  R.  continued 
their  work  through  1887. 
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That  after  the  purchase  it  was  proposed  by  said  Jerome  that 
Dew  articles  of  agreement  shoald  be  made,  by  which  defendant 
shoald  be  obligated  to  advance  according  to  his  interest;  this 
the  defendant  declined  to  do,  bat  still  proposed  if  H.  R.  Jerome 
would  release  the  mortgage  so  that  the  property  would  be 
clear,  etc.,  he  would  enter  into  such  agreement;  this  was  agreed 
to,  and  thereupon  the  copartnership  agreement  was  made. 

That  on  the  same  day,  in  pursuance  of  the  original  agree- 
ment, and  in  consideration  that  said  defendant  had  entered 
into  the  agreement  by  which  he  bound  himself  to  pay  two- 
thirds  of  the  expenses,  and  for  the  further  consideration  in  said 
deed  expressed,  the  said  H.  B.  Jerome,  on  the  27th  day  of 
February,  1837,  by  deed  signed  by  himself  and 
[^860]  *wife,  quit-claimed  two-thirds  of  the  mill  property  to 
defendant,  and  the  deed  was  acknowledged  and  re- 
corded, and  then  in  defendant's  custody.  Defendant  admits 
the  prior  deeds  were  defective,  also  that  he  paid  to  the  said 
Horace  R.  Jerome  no  pecuniary  consideration  for  the  execu- 
tion thereof;  that  one  object  of  the  quit-claim  was  to  correct 
the  error.  But  denies  all  fraud,  denies  that  the  main  object 
was  to  correct  the  error,  but  states  the  main  object  was  to  have 
the  premises  discharged  from  incumbrances,  and  Horace  R. 
Jerome  designed  and  intended  in  executing  the  quit-claim  deed 
to  discharge  the  mortgage. 

Admits  he  promised  H.  R.  Jerome  he  would  pay  the  notes 
both  before  and  after  quit-claim  deed. . 

Admits  in  November,  1837,  he  had  an  interview  with  H.  R 
Jerome  at  Flint,  concerning  notes  and  advances,  in  which 
defendant  claimed  he  had  advanced  more  than  his  share,  which 
said  Horace  R.  admitted,  and  desired  defendant  to  take  said 
two  notes  and  pass  to  his  credit,  but  neither  of  said  notes  being 
due,  and  defendant  wanting  cash,  he  declined,  saying  they 
might  come  in  after  due.  But  finding  he  could  get  no  money 
he  agreed  to  take  one;  afterwards  it  was  found  the  notes  were 
at  St.  Clair.    Then  he  concluded  to  take  both  and  apply  them 
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in  the  manner  proposed,  and  drew  upon  the  back  of  the  state- 
ment of  advances  an  agreement,  on  the  part  of  H.  B.  Jerome,  to 
deliver  both  notes,  which  was  signed  bj  H.  R.  Jerome.  Defend- 
ant denies  that  any  snoh  stipulation  in  relation  to  said  notes  as 
stated  in  the  bill  was  made  at  any  time.  Avers  that  after  the 
above  interview  he  went  on  in  1838  and  made  farther  advances, 
and  by  the  winter  of  1839  completed  the  mill  and  dam,  and 
claims  a  large  balance  against  H.  R.  Jerome  over  and  above 
said  two  notes. 

M,  C.  Seaman^  for  complainant. 
LeCy  HaiU  db  Hardingy  for  defendant. 

Tus  Changkllob: 

From  the  statements  contained  in  the  answer  I  think  there 
is  a  good  reason  to  doubt  the  allegation  that  the  complain- 
ant is  the  bona  fide  holder  of  the  notes  and  mortgage  in  ques- 
tion. 

*I  should  rather  be  inclined  to  the  belief  that  he  [*d61] 
was  acting  in  the  capacity  in  which  he  led  the  defend- 
ant to  believe  he  was  acting  until  a  short  time  before  the  com- 
mencement of  the  suit,  merely  as  the  agent  and  attorney  of 
Horace  R.  Jerome.  But  admitting  him  to  be  the  actual  holder 
of  these  papers,  how  would  the  case  st^nd  ?  As  between  the 
complainant  and  defendant,  the  present  complainant  can  have 
no  greater  equity  as  agent  of  this  defendant  than  could  his 
assignor,  H.  R.  Jerome. 

That  the  property  upon  which  the  mortgage  was  based  was 
discharged  by  the  quit-claim,  I  entertain  no  doubt;  that  it  was 
the  mutual  understanding  and  intention  of  the  parties  that 
such  should  be  the  operation  and  effect  of  the  deed,  must  be 
conceded.  The  effort,  then,  to  subject  the  land  to  the  payment 
of  the  mortgage  is  ont  of  the  question. 

But  it  is  said  that  as  a  part  of  the  purchase  money  to  an 
amount  equal  to  the  notes  remaining  is  in  the  hands  of  the 
defendant,  the  court  should  treat  this  as  a  trust  fund,  and 
enforce  payment  out  of  this  to  the  present  complainant.  Shep- 
ard,  the  grantor  of  the  defendant,  is  not  a  party  in  this  suit 

It  is  true  the  defendant  admits  that  he  promised  at  the  time 


861  GASES  12^  CHANCERY. 


JiBom  T.  SBTMOmL 


of  the  parchase  to  Shepard,  to  pay  these  notes  then  in  the 
hands  of  Horace  R.  Jerome,  the  assignor  of  the  complainant. 

In  the  coarse  of  their  mntnal  dealings  as  copartners  it  was 
expressly  agreed  in  writing  that  these  notes  should  be  credited 
to  Horace  R.  Jerome  and  charged  to  the  defendant  in  consid- 
eration of  adyances  made  by  defendant  to  the  said  copartner- 
ship. 

The  agreement  is  in  these  words:  ^  I  am  to  deliver  to  Charles 
Seymour  the  two  notes  I  hold  against  Cyrus  Shepard  for  $240 
eachy  and  charge  them  against  the  balance  he  may  have  fur- 
nished for  the  mill  over  his  share  without  interest. 

"H.  R.  Jkbokx." 

It  is  averred  that  the  advances  were  made  to  an  amount 
greater  than  the  notes. 

How,  then,  can  this  complainant^  standing  in  the  place  of 
H.  B.  Jerome,  be  entitled  to  a  decree?  If  the  notes  which  the 
mortgage  was  given  to  secure  were  the  notes  of  the  present 
defendant,  negotiable,  and  negotiated  before  due,  the 
[*862]  defendant  would  of  course  *have  been  liable  upon 
them  in  the  hands  of  the  holder.  But  they  are  not 
the  notes  of  this  defendant,  but  of  Shepard.  The  promise  to 
take  them  up  was  made  to  Shepard  while  they  were  in  the 
hands  of  H.  R.  Jerome;  his  partner. 

According  to  the  answer,  which  for  this  purpose  must  be 
taken  as  true,  they  were  actually  paid.  Shepard  is  not  a  party 
to  this  suit,  and  it  is  not  proper  or  necessary  in  this  stage  of 
the  proceedings  to  decide  what  maybe  the  equity  between  him 
and  Seymour,  but  it  is  quite  certain,  as  the  case  now  stands, 
the  present  complainant  is  not  entitled  to  a  decree  against 
defendant  upon  these  notes. 

I  have  had  some  hesitation  as  to  what  order  to  make. 
Whether  to  direct  the  notes  and  mortgage  to  be  canceled,  or 
to  permit  the  cause  to  stand  over  with  leave  to  make  Horace 
R.  Jerome  a  party,  with  the  view  to  a  settlement  of  the  account 
for  advances  made  by  Seymour,  as  stated  in  his  answer,  which 
it  was  stipulated  should  apply  in  payment  of  these  notes.  The 
latter,  perhaps,  may  be  the  safer  course,  and  cannot  prejudice  the 
rights  of  either  party.     Let  the  order  be  entered  accordingly. 
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Kathaniel  Weed  and  others  y .  James  Lyon  and  others. 

Stcording  actt  o/ Jfif7.  The  act  of  April  19;  18S7,  entitled  "  An  act  concerniuff  mort- 
gages,'* preecrlbea  the  manner  in  which  mortgages  may  be  registered,  and,  beincr 
an  act  ezprsHty  in  relation  to  mortgages,  and  general  in  its  terms,  is  not  con- 
trolled in  relation  to  the  reoord  of  mortgages  by  the  act  of  the  same  date,  entitled 
**  An  act  oonoeming  deeds  and  conveyances;**  and  a  oomplianee  with  the  fli8t> 
nantloned  act  in  the  reoord  of  a  mortgage  is  snffldent^ 

The  bill  of  complaint  in  this  case  was  filed  November  16^ 
1840,  and  sets  forth  that  on  the  6th  day  of  June,  1887,  John 
Hale  was  indebted  to  complainants,  in  the  sum  of  $3,038.87,  for 
goods,  etc.,  and  the  said  Hale,  being  seized  of,  or  pretending  to 
be  seized  of,  the  fee  of  lots  Id,  17  and  18,  on  the  Military  Res- 
ervation, so  called,  on  the  south  side  of  Congress  street,  in  the 
city  of  Detroit,  free  from  all  incumbrance,  executed,  with  his 
wife  Felicite,  a  mortgage  on  the  premises,  which  was  recorded 
in  the  office  of  the  register  of  deeds  for  the  county  of  Wayne^ 
on  the  17th  of  June,  1887. 

That  default  having  been  made  in  the  payment  of  the  bond 
and  mortgage,  a  foreclosure  was  commenced  by  advertisement 
on  the  17th  day  of  June,  1839,  and  the  lots  were  struck  off  to 
the  complainants,  and  they  became  the  purchasers,  on  the  8 1st 
day  of  August,  1839,  and  received  a  certificate  from  the  sheriff, 
that,  unless  the  land  was  redeemed  according  to  law,  the  pur- 
chasers would  be  entitled  to  a  deed  in  two  years  from  the  date 
of  said  purchase;  that  the  certificate  of  sale  from  the  sheriff 
was  duly  recorded  in  the  office  of  the  register  of  deeds  of  the 
county  of  Wayne;  that  the  property  had  not  been  redeemed, 
and  there  was  no  probability  of  its  being  redeemed,  as  Hale,  the 
mortgagor,  was  dead,  and  his  estate  insolvent,  and  complain- 
ants aver  they  hold  no  other  security  for  the  payment  of  the 
demand  or  debt,  or  any  part  thereof.  'The  bill  then  states  that 
complainants  were  greatly  surprised  recently  to  learn  there  was 
a  prior  incumbrance  in  favor  of  the  defendant  Lyon,  which  was 
made  about  the  18th  of  November,  1828;  and  upon  examin- 
n  ai7 
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ing  the  records  of  Wayne  county,  they  find  snoh  to  be 
[t364]  the  *fact,  and  that  certain  proceedings  were  institated 
in  behalf  of  said  Lyon,  to  foreclose  the  mortgage,  and 
that  the  said  premises  were  bid  off  on  the  21st  of  November, 
1838,  and  that  the  sheriff  gave  a  certificate  stating  that  James 
Lyon,  the  purchaser,  would  be  entitled  to  a  deed  in  two  years, 
unless  previously  redeemed  according  to  law.  An  assignment 
was  made  in  January,  1840,  to  Thomas  Seals,  by  Lyon,  and  the 
complainants  charge  that  Seals  or  Lyon  contemplate  applying 
to  the  sheriff  of  the  county  of  Wayne,  for  a  deed,  on  the  pre- 
tense that  the  premises  have  not  been  redeemed,  thereby 
utterly  disregarding  the  rights  and  interests  of  the  complain- 
ants; and  they  charge,  if  such  deed  is  proonred^it  would  preju- 
dice their  daim  on  the  premises. 

The  complainants  then  set  forth  that  it  was  provided,  in  an 
act  of  the  legislature,  that  there  should  be  a  city  register's 
office  in  the  city  of  Detroit,  which  law  was  in  force  at  the  time 
of  the  execution  of  said  mortgage  to  Lyon,  requiring  it  to  be 
recorded  in  the  eity  register's  office,  and  declaring  such  convey- 
ance to  be  fraudulent  and  void,  unless  it  should  be  recorded  in 
the  city  register's  plBce  before  the  **  recording  "  of  the  deed  or 
conveyance  of  a  subsequent  purchaser  or  mortgagee.  They 
then  state  that  at  the  time  complainants  took  their  mortgage 
chey  examined  the  city  records,  and  that  Lyon's  mortgage 
never  was  recorded  in  the  office  of  the  city  register,  and  that 
they  had  no  knowledge  of  the  same  until  June,  1840,  and  they 
claim  that  the  Lyon  mortgage  should  be  considered  as  fraudu- 
lent and  void. 

Bill  charges  that  the  statutory  foreclosure  is  void  as  against 
the  complainants,  for  the  reason  that  the  mortgage  of  Lyon  was 
not  recorded  in  the  city  registry.  And  it  prays  that  the  mort- 
gage made  by  Hale  and'  wife  to  Lyon  be  adjudged  null  and 
void  as  against  the  complainants,  or  considered  as  subject  to 
complainants'  mortgage;  and  that  the  statutory  foreclosure  be 
set  aside  and  declared  void,  and  for  other  relief. 
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The  defendants  demarred. 

JZ  If.  WcUkeTj  in  support  of  the  demnrrer. 

A.  D.  JPtoMT  and  Oto.  (7.  BcUes^  contra. 

Thx  Chanosllob: 

The  act  of  April  12,  1827,  entitled  ''An  act  concerning 
mortgages,^  prescribes  the  manner  in  which  mortgages 
^may  be  registered.  This  being,  an  act  expressly  in  [*865] 
relation  to  mortgages,  and  general  in  its  terms,  is  not 
controlled  in  relation  to  the  record  of  mortgages  by  the  act 
of  the  same  date,  entitled  ^' An  act  concerning  deeds  and  con- 
veyances.'' Therefore,  the  record  of  the  mortgage  of  Lyon  in 
the  coonty  registry,  according  to  the  requirements  of  the  act 
first  mentioned,  was  legal  and  yalid,  and  a  constmctiye  notice 
under  the  statute  to  any  subsequent  mortgagee  or  grantee  of 
the  same  premises.  As  this  conclusion  upon  the  construction 
of  these  statutes  is  conclusive  upon  the  equity  of  the  case  made 
by  the  bill,  the  demurrer  must  be  allowed  and  the  bill  dismissed. 

Bill 
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Maok  ft  Davis  ▼.  Ellis  Doty. 

Reli^  agaifui  Judgment  tU  law.  Tlie  court  will  not  reltere  agmlnst  a  judgment  «t 
law  on  the  ground  of  Its  being  contnuy  to  equity,  unleis  the  defendant  was  ignor^ 
ant  of  his  defense,  pending  the  suit,  or  the  facts  could  not  be  leceiTed  as  a  de- 
fense at  law,  or  unless,  without  a^y  neglect  or  default  on  the  part  d  the  defend- 
ant, he  was  prevented  by  fraud  or  accident,  or  the  act  of  the  opposite  paity^ 
from  availing  himself  of  his  defense,  (a) 

But  where  the  def endanti  were  prevented  from  ™*M»g  their  defense  at  law  by  the 
acts  of  the  plaintiff  untfl  the  only  witness,  by  which  the  defense  could  be  proved, 
was  dead,  and  a  resort  to  this  court,  in  consequence  thereof,  became  indJqpens- 
able,  it  was  held  that  the  oomplainants  were  entitled  to  relief  in  this  court,  and 
that  it  was  not  necessary  for  Uiem  to  appeal  the  case  at  law*  and  then  apply  to 
this  court  for  a  discoTery,  in  order  to  entiiia  them  to  equitable  reliet 

Where  it  appeared  by  the  bm  that  the  complainants  becsme  security  for  a  third 
person  to  the  defendant  on  two  promissory  notes,  and  that  the  defendant  extended 
the  time  of  payment  three  several  times  for  ninety  days  each,  without  the  know- 
ledge or  assent  of  the  sureties,  and  the  maker  of  the  notes  at  the  time  of  the 
extension  was  able  to  psj,  but,  at  the  time  to  which  psjment  had  been  extended 
he  had  become  insolvent,  and  the  defendant  had  commenced  two  several  suits 
before  a  Justice  of  the  peace  to  recover  the  amount  of  the  notes  against  the  sure- 
ties, and  they  appeared  and  defended,  and,  after  the  testimony  was  taken,  the 
defendant,  who  was  plaintiff  in  the  Justice's  court,  discontinued  his  suits,  and, 
after  the  decease  of  the  only  witness  on  the  part  of  the  defense,  new  suits  were 
commenced,  upon  which  Judgments  were  recovered,  the  suits  being  undefended; 
upon  demurrer,  it  was  held  that  the  case  made  by  the  bill  was  such  as  entitled 
the  complainants  to  relief  In  equity,  and  that  it  was  competent  for  this  court  to 
afford  that  relief  in  a^y  stage  of  the  lurooeedings,  as  well  after  as  before  Jndg^ 
meats  at  law. 

Demurrer  to  a  bill  for  discovery  and  relief  against  judgments 
at  law.  The  opinion  of  the  court  contains  a  sufficient  state- 
ment of  the  case. 

A,  D,  FraseTy  in  support  of  the  demurrer. 

The  bill  seeks  to  enjoin  two  judgments  recovered  before  a 
justice  of  the  peace  bj  default. 

The  fact  alleged  might  constitute  a  good  defense  at  law,  if 
pleaded.  No  reason  is  assigned  for  not  making  a  defense  at 
law,  nor  does  it  appear  why  a  discovery  was  not  sought  while 
the  action  was  pending  at  law,  and  before  judgment  rendered. 

(a)  See  Borroios  v.  Doty^  caUe^  1,  and  cases  dted  in  not*. 
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It  is  conceded  that  the  coart  wonld  coerce  a  discovery  in  aid 
of  inferior  oourtSy  and  that  the  amount  in  controversy  alone 
constitutes  the  test  of  jurisdiction.  At  all  events  it 
was  the  duty  of  the  complainants  *to  have  appealed  to  [*367] 
the  circuit  court,  and  then  come  to  this  court  for  a  dis- 
covery: 1  Eq.  Air.,  ISl;  Jer.  Eq.  Jur.,  268,  269;  1  Madd. 
Ch^  195;  1  Chit.  Dig.,  591,  etc;  1  Paige,  287. 

This  court  will  not  afford  relief  against  a  judgment  at  law, 
on  the  ground  of  ignorance  of  facts,  mismanagement  of  attor- 
ney, nor  even  when  perjury  has  been  committed.  There  must 
be  a  clear  case  of  accident,  surprise  or  fraud,  before  equity  will 
interfere:  2  Vem.,  696;  6  Johns.  Ch.,  87;  10  Pet.  605; 
Fonbl,  26,  27, 656, 657;  2  Paige,  S21;  1  Johns.  Gas.,  492, 502; 
S  Johns.  Ch.,  352;  1  Johns.  Ch.,  51,  S20,  395,  465;  4  lb.,  510, 
566;  7  lb.,  135,  337. 

The  parties  should  have  put  themselves  in  a  situation  to  try 
the  case  by  filing  a  plea:    6  Johns.  Ch.,  480,  481. 

Goodwin  <t  Sand,  contra  : 

If  an  obligee  does  an  act  to  the  injury  of  the  surety,  or  varies 
the  terms  of  his  obligations,  or  enlarges  the  time  of  perform- 
ance without  his  consent,  the  surety  will  be  discharged:  2 
Bro.  C.  C,  579;  6  Dow.,  540;  2  Yes.,  540;  10  Johns.,  587;  3 
Kent,  111;  12  Wheat.,  564;  Chit,  on  Bills  (8th  ed.),  442,  and 
cases  cited;  2  Swanst.,  639;  2  Bbv.  on  J^auds,  71,  and  cases 
cited;  4  Bam.  <t  Ores.,  506. 

The  rules  as  to  the  relief  of  a  surety  are  the  same  in  a  court 
of  equity  as  in  a  court  of  law,  when  the  facts  are  the  same: 
2  Johns.  Ch.,  554;  17  Johns.,  384. 

When  the  sureties  on  the  face  of  the  instrument  appear  as 
sureties,  the  defense  may  be  set  up  at  law;  when  they  do  not 
so  appear,  it  is  doubtful  as  to  whether  the  defense  be  available 
at  law;  in  such  case  the  jurisdiction  of  a  court  of  equity  is 
undoubted,  and  in  the  other  case  this  court  would  seem  to  have 
a  concurrent  jurisdiction,  especially  when  a  discovery  is  neces* 
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sary.  In  this  case  the  character  of  the  complainants  as  securi- 
ties does  not  appear  on  the  notes:  4  Bam.  <t  Ores.,  506;  2 
SwanH.,  6S9. 

[♦868]     •The  Chanobllob: 

The  bill  alleges  that  the  complainants  became  sureties  for 
one  McKinney  to  Doty,  upon  two  promissory  notes,  for  fifty 
dollars  each.  Doty,  at  three  several  times,  extended  the  pay- 
ment for  ninety  days  each,  without  the  knowledge  or  assent  of 
the  complainants.  That,  at  the  time  said  extension  was 
granted,  McKinney  was  able  to  pay,  but,  after  the  time  to 
which  payment  had  been  extended  by  Doty  had  elapsed,  was 
insolvent.  That,  at  two  several  times.  Doty  commenced  suits 
upon  said  notes  before  Robert  Abbott,  magistrate.  That  the 
complainants  appeared  and  set  up  their  defense,  to  wit,  that 
they  were  sureties,  and  the  extension  of  the  time  of  payment 
by  Doty.  That  the  only  witness  to  support  their  defense  (the 
agreement  to  extend  the  time  of  payment)  was  one  Sidney  S. 
Hawkins  (since  deceased),  who  acted  as  the  agent  of  McKin- 
ney in  that  behalf,  and  was  on  one  occasion  sworn,  and  gave 
his  testimony;  and,  after  the  witness  was  examined,  Doty  diH- 
continued  his  suit.  That  the  parties  appeared  on  both  occa- 
sions, and  were  ready  to  make  their  defense,  etc.,  and  the  suits 
were  discontinued.  That,  after  the  decease  of  said  Hawkins^ 
the  only  witness,  new  suits  were  commenced,  on  which  judg- 
ments were  recovered,  the  said  suits  being  undefended.  To 
this  bill  there  is  a  general  demurrer.  The  ground  of  the 
defense  is  that  this  court  will  not  relieve  agunst  a  judgment 
at  law  on  the  ground  of  its  being  contrary  to  equity,  unless  the 
defendant  in  the  judgment  was  ignorant  of  the  fact  in  question^ 
pending  the  suit,  or  it  could  not  be  received  as  a  defense  at 
law,  or  unless,  without  any  neglect  or  default  on  his  part,  he 
was  prevented  by  fraud  or  accident,  or  the  act  of  the  opposite 
party  from  availing  himself  of  the  defense.  This  is  undoubt- 
edly the  true  rule;  it  has  been  frequently  so  held  by  this  court. 

MS 
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See  BarrowB  v.  Doty,  ante,  page  1;  Wright  v.  King,  ante^  page 
I2y  and  notes. 

It  19  insisted,  howevery  that  this  case  does  not  come  within 
it.  That  the  defendants  below  have  been  prevented  from  mak- 
ing their  defense  by  repeated  discontinuances,  when  the  parties 
appeared  to  make  their  defense,  until  the  death  of  the  only  wit- 
ness. That  from  the  constitution  of  justices'  courts,  a  continu- 
ance cannot  be  had  for  a  sufBcient  time  to  obtain  a  discovery. 
That  courts  of  chancery  interfere  with  reluctance  with 
inferior  jurisdictions,  and  that  this  being  *a  case  of  [*369] 
original  chancery  jurisdiction,  this  court  should  now 
entertain  this  bill  and  grant  relief.  In  support  of  these  grounds, 
the  cases  of  Sathbane  v,  Warren^  10  Johns.,  396;  Boyce^a  Mce- 
CMtors  V.  Ghrundy,  8  Pet.,  214;  ^  Swanst.,  5S9,  are  cited.  It  is 
clear,  from  the  case  made  by  the  bill,  that  the  complainants 
were  discharged  from  their  liability.  It  is  also  undoubtedly  true 
that  courts  of  chancery  have  always  sustained  their  jurisdiction 
in  this  class  of  cases.  A.  court  of  chancery  was  formerly  the 
only  tribunal  which  could  afford  adequate  relief.  But  recently 
courts  of  law  have  also  given  effect  to  defenses  of  this  kind. 
The  court  of  chancery,  having  originally  exclusive  jurisdiction, 
still  retains  it.  But  if  the  party  has  a  good  defense  at  law, 
and  it  is  in  his  power  to  make  it  there,  without  a  resort  to  this 
court,  and  he  permits  a  judgment  to  pass  against  him,  a  court  of 
chancery  would  not  relieve  hinL  It  is  apparent,  from  the  case 
as  made,  that  the  defendants,  by  the  act  of  Doty,  after  having 
two  suits  commenced,  at  two  several  times  were  deprived  of 
making  their  defense,  by  the  discontinuances,  until  the  death  of 
their  only  witness.  That  a  resort  to  this  court  was  indispensa- 
ble, and  that  this  necessity  has  resulted  from  the  act  of  Doty, 
the  plaintiff  below.  The  only  doubt  in  the  case  is,  were  the 
parties  bound  to  apply  to  this  court  before  judgment  rendered 
in  the  court  below.  It  has  been'  urged  that  the  defendants 
below  could  have  taken  appeals  to  the  circuit  court,  and  could 
have  then  applied  to  this  court  for  a  discovery,  and  would 
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have  been  entitled  to  their  remedy.  I  have  entertained  much 
doubt  whether  this  case  comes  within  the  exceptions  to  the  gen- 
eral rule  as  stated  in  the  case  in  10  J6hn$.^  590^  and  S  PeLy  214. 
Was  it  necessary  ?  Was  it  inoambent  upon  the  parties  to  adopt 
this  more  ezpensiye  and  circuitoas  proceeding  to  make  their 
defense,  after  haying,  on  two  seyeral  occasions,  appeared,  in 
both  suits,  made  their  defense,  and  prodaced  their  witness  ?  I 
am  inclined  to  think  not.  The  necessity  for  a  resort  here  at 
all  has  been  caused  by  this  extraordinary  and  nnjnst  proceed- 
ing on  the  part  of  Doty,  the  defendant.  In  the  case  in  S  PeL^ 
2Hy  where  the  court  did  relieve  against  a  judgment,  the  judge, 
in  deliyering  the  opinion  of  the  court,  says:  ^^It  is  not  enough 
that  there  is  a  remedy  at  law,  it  must  be  plain  and  adequate; 
in  other  words,  as  practical  and  efficient  to  the  ends  of  justice, 

and    its  prompt    administration,  as  the  remedy  in 
[*d70]     equity."     He  ''"says,   also:    '* Although  the   defense 

might  have  been  made  at  law,  the  complainant  would 
still  have  been  left  to  renew  the  contest  upon  a  series  of  suits; 
and  that,  probably,  after  the  death  of  witnesses."  The  case  in 
10  Johns,  was  a  case  against  bail,  where  the  time  had  been 
extended.  There  had  been  a  judgment  in  the  supreme  court 
against  the  bail,  but  relief  still  was  granted.  Here  the  com- 
plainants were  prevented  from  taking  their  defense  by  the  act 
of  the  defendant.  This  was  a  case  in  which  it  would  haye 
been  competent  for  this  court  to  afford  relief  in  any  stage  of 
the  proceedings,  and  the  resort  here  having  been  rendered 
indispensable  by  the  act  of  Doty,  it  will  be  unjust  and  inequit- 
able to  permit  him  to  take  advantage  of  his  own  wrong. 
Demurrer  overruled. 
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Biohard  H*  Connor  and  others,  administrators  of  Henry  Ckm- 

nor,  ▼.  John  Allen. 

^xrtn^nkip:  Right  of  mrvivor  to  pauenion  of  eutett:  Beoeioer.  A  sorriTlng  part- 
nar  tunrinic  the  ]egtki  il8:ht  to  the  poegeorion  of  the  partnership  property,  the 
oourt  wlU  not  deprive  hfm  of  that  rights  unlets  upon  proof  of  mismanagement 
or  danger  to  the  partnership  effects. 

Motion  forrooHver^  affldaviU  on,  AfQdavits  are  not  admissible  to  oontradtot  the 
•nswer  upon  a  motion  for  the  appointment  of  a  reoelrer. 

The  bill  states  that,  in  1838,  Henry  Connor  and  John  Allen 
were  partners,  owning  certain  mills  and  other  property  to  a. con- 
siderable amount;  tbatthey  carried  on  the  milling  business  as 
partners  until  September,  1840,  when  Connor  died;  that  Allen 
had  always  been  in  actual  possession  and  occupation  of  the 
premises,  and  still  was  in  actual  possession  and  occupation,  and 
was  running  the  mills  and  manufacturing  lumber  from  logs 
cut  on  the  partnership  lands,  and  on  the  lands  belonging  to 
Connor  alone,  and  was  using  and  appropriating  the  proceeds  to 
his  own  use  and  benefit;  that  complainants  have  been  duly  ap- 
pointed administrators  upon  the  estate  of  Connor,  and,  as  such, 
are  entitled  to  an  account  And  it  prays  for  an  account,  injunc- 
tion and  receiver. 

An  injunction  was  granted. 

The  answer  admits  the  partnership  and  the  death  of  Connor, 
bat  states  that  the  partnership  is  largely  indebted  to  the  defen- 
dant. 

The  defendant  moved  to  dissolve  the  injunction  on  the  com- 
ing in  of  the  answer,  which  motion  the  complainants  resisted, 
and  moved  for  a  receiver  on  the  pleadings  and  affidavits. 

The  motions  for  a  receiver  and  to  dissolve  the  injunction  both 
came  on  to  be  heard  at  the  same  time. 

A.  C.  Smithy  for  complainants. 

Van  Dyke  <t  Harrington^  for  defendant. 
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Thb  Chancxllob: 

The  answer  denies  the  whole  equity  of  the  bill,  and  states 
the  farther  fact  that  the  partnership  is  indebted  to  the  defen- 
dant in  a  considerable  amount.  The  sarviving  partner  having 
the  legal  right  to  the  possession  of  the  property,  the  court  will 
not  deprive  him  of  that  right  unless  upon  proof  of  mismanage- 
ment or  danger  to  the  partnership  effects:  Gow  an  PaH.^  S8B. 
The  affidavits  are  not  admissible  in  contradiction  to 
[*872]  the  answer  upon  *the  motion  to  dissolve  the  injunc- 
tion, and  the  answer  being  full,  the  injunction  must  be 
dissolved.  Affidavits  may  be  read  upon  a  motion  for  the 
appointment  of  a  receiver.  Bat  I  do  not  think  the  affidavits 
presented  show  such  a  case  of  mismanagement,  or  danger  to 
the  fund,  as  will  justify  the  court  in  the  appointment  of  a 
receiver  under  the  rule  as  before  stated. 

Injunction  dissolved. 
ais 
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If orton  B.  Bamadell  and  others  ▼•  Jesse  Millerd  and  others. 
Jesse  ICillerd  ▼.  Norton  B.  Ramsdell  and  others.  (Cross-bill.) 


JfiMoer,  wKen  retpontive  to  bUl.  Oomplainaat,  tj  bis  blU,  averred  his  ri8:ht  to  cer- 
tain shares  In  a  partnershiii,  porchased  by  him  of  the  heirs  of  a  former  partner. 
The  answer  of  defendant  set  up  an  ai^reement  by  wliioh  these  shares  were  to 
be  purohased  by  complainant  for  himself  and  defendant  jointly:  Held,  that  as 
to  this  agreement  the  answer  was  not  to  be  regarded  as  directly  responsive  to 
the  bill,  and,  therefore,  the  agreement  was  net  proved  by  it. 

Contract  for  lands:  Specific  performance.  It  an  agreement  for  the  purchase  of 
lands  be  vague  and  uncertain,  or  the  evidence  in  support  of  the  same  unsatlsfao- 
toiy,  a  court  of  equity  will  not  enforce  it,  but  leave  the  party  to  his  remedy  at 
law. 

Baroi  contract  for  lands:  Part  performance.  Part  performance,  to  take  a  parol 
contract  for  the  purchase  of  lands  out  of  the  statute  of  frauds,  should  be  of  une- 
quivocal acts  that  coniirm  the  existence  of  the  contract  (a) 

ConHniULnoe  of  partnership  business  after  death  of  one:  Bights  of  r«pre««ntoMve» 
of  deceased  partner.  Whero  one  of  several  partnen  dies  and  the  business  of  the 
copartnership  is  carried  on  by  the  surviving  partnen  without  the  assent  of  the 
representatives,  they  have  as  a  general  rule  their  election  to  demand  Interest  on 
the  amount  of  the  share  of  the  deceased,  or  to  take  a  share  of  the  profits;  but 
where  the  interest  of  the  deceased  partner  had  become  vested  in  one  of  the  sur* 
vivittg  partners,  who  consented  to  the  continuance  of  the  copartnership,  it  was 
held  the  rule  did  not  apply,  and  his  only  ri^ht  was  to  shara  as  partner. 

The  original  bill  in  this  case  was  filed  in  June,  1887,  by  Sal- 
mon H.  Matthews. 

In  July  following^  a  cross-bill  was  filed  by  Millerd,  the  prin- 
cipal defendant  in  the  original  sait;  answers  were  put  in  to  the 
two  bills  by  Matthews  and  Millerd  respectively;  as  to  the 
others,  the  bills  were  taken  pro  confesao. 

Subsequent  to  the  putting  in  of  the  answers  in  both  cases 
Matthews  died,  and  the  suits  were  reviyed  and  continued  by 
and  against  his  personal  representatives,  Norton  R.  Ramsdell 
and  Asa  Williams,  administrators,  and  Arabella  Matthews,  ad- 
ministratrix. 

The  ease  will  sufficiently  appear  from  the  cross-bill  and 
answer. 

It  appears  from  the  cross*bill  that  in  November,  1835, 
Matthews  and  Edwin  Bond,  one  of  the  defendants,  entered  into  a 


(a)  See  Burt^  v.  HoggCj  ante,  81,  and  cases  olted  in  notes  ft  and  e. 
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copartnership  with  Millerd.     The  articles  of  copartnership  were 
reduced  to  writing,  and  are  as  follows: 

*  - 

'^This  article  of  agreement,  made  the  first  day  of  November, 
1836y  between  Jesse  Millerd,  late  of  Anbum,  N.  Y.,  and  Sal- 
mon H.  Matthews  and  Edwin  Bond,  of  Dexter  village,  M.  T., 
witnesseth,  that  the  said  parties  have  this  day  mntually  entered 
into  a  copartnership,  under  the  firm  of  J.  Millerd 
[*d74]  A  Co.,  for  the  purpose  of  carrying  *on  the  mercantile 
business  and  the  grist  mill  and  saw  mill  business,  and 
all  other  business  which  may  be,  by  said  firm,  considered  neces- 
sary in  connection  with  said  branches  to  promote  the  interests 
of  said  firm,  for  the  term  of  four  years  from  the  above  date,  on 
the  following  terms,  viz.:  their  capital  is  to  be  t21,000,  or 
t7,000  to  each  person. 

"  The  said  Matthews  and  Bond  now  own  in  the  said  villag^of 
Dexter,  a  grist  mill  and  saw  mill  and  tavern  stand,  and  the  nec- 
essary buildings  thereon,  containing  about  five  acres  of  land, 
more  or  less,  according  to  their  deed  of  said  property,  executed 
to  them  by  Samuel  W.  Dexter,  on  the  7th  day  of  April,  1884, 
which  property,  together  with  the  appurtenances  and  watei* 
privileges  thereunto  belonging,  is  estimated  at  fourteen  thou- 
sand dollars,  which  the  said  Matthews  and  Bond  are  to  furnish 
as  a  capital  for  the  benefit  of  said  firm,  as  their  shares,  and  for 
which,  whatever  may  be  due,  or  to  become  due  to  said  Dexter, 
they,  the  said  Matthews  and  Bond,  are  themselves  to  cause  to 
be  punctually  paid  to  the  said  Dexter,  without  cost  or  inconve- 
nience to  the  said  firm  or  the  said  Millerd. 

^'  And  the  said  Millerd  is  to  f umbh  seven  thousand  dollars 
worth  of  goods  as  his  share  of  said  capital  stock  of  said  firm, 
and  the  said  partners  are  mutually  bound  to  each  other  to  do 
and  perform  all  necessary  services  in  their  power,  for  the  pro- 
motion of  the  above  business.  All  the  loss  or  gain  to  said  bus- 
iness is  to  be  mutually  shared  by  the  said  partners,  and  all  nec- 
essary expenses  in  said  business  are  to  be  borne  by  the  said  firm, 
from  and  after  the  said  date  first  above  mentioned. 
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''Andy  88  the  said  Matthews  and  Bond  are  indebted  to  the 
said  S.  W.  Dexter  for  the  said  premises  and  for  the  payment 
of  said  debts,  they  have  ezecated  a  bond  and  mortgage  to  the 
said  Dexter  for  payment  thereof,  and  as  the  said  Millerd  on 
his  part  furnishes  his  share  of  the  said  capital  stock  at  the 
commencement  of  said  firm:  Now,  therefore,  it  is  hereby 
agreed  by  said  Matthews  and  Bond,  that  they  will,  for  the  pur- 
pose of  securing  said  Millerd  against  any  loss  he  might  sustain 
by  their  failing  to  pay  for  the  said  premises,  according  to  the 
condition  of  said  bond  and  mortgage,  execute  to  him,  the  said 
Millerd,  a  warranty  deed  of  the  said  premises;  and  they,  the  said 
Matthews  and  Bond,  also  agree,  that  in  case  of  their 
failure  *as  aforesaid,  to  make  payment  for  said  premi-  [*375] 
ses  whereby  the  said  Millerd's  interest  shall  be  injured; 
that  then,  in  such  case,  he  shall  have  a  claim  to  secure  himself 
from  any  personal  property  in  the  possession  of  said  firm,  or 
from  the  property  owned  by  either  or  both  of  the  said  Mat- 
thews and  Bond  in  their  private  capacity. 

"In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals  at  Dexter  village,  on  the  date  first  above  men- 
tioned, in  presence  of  Cuas.  D.  Millsbd. 

(Signed)  ^J.  Mellbrd. 

"S.  H.  Matthbws. 
"Edwin  Bond." 

The  cross-bill  states  that  Matthews  and  Bond  were  at  the 
time  of  executing  said  agreement  joint  owners  of  said  real 
estate,  and  copartners  in  the  grist  and  saw  mill  business  and 
tavern,  under  the  firm  and  style  of  Matthews  A  Bond;  that 
said  firm  were  then  indebted  to  different  persons  in  a  consid- 
erable amount;  that  by  the  formation  of  said  copartnership  the 
firm  of  Matthews  Jb  Bond  was  dissolved. 

That  Millerd  did  furnish  his  share  of  capital  according  to 
agreement,  and  the  goods  were  placed  in  the  store  of  the  firm. 

That  Matthews  and  Bond  did,^n  pursuance  of  the  agreement 
on  their  part  to  furnish,  etc.,  on  the  12th  of  January,  1836, 
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execute  to  Millerd  a  deed  of  one  undivided  third  of  said  real 
estate. 

That  at  the  time  of  the  execution  of  said  agreement,  said 
Matthews  and  Bond  proposed  to  Millerd  that  he  should  become 
joint  owner  with  them  of  another  parcel  of  land  in  Dexter,  on 
which  was  a  dwelling  house  and  store,  etc.  (the  Brower  lot); 
that  Matthews  and  Bond  then  held  a  deed  of  same,  but  had 
not  paid  the  purchase  money;  that  it  was  agreed  that  Millerd 
should  own  one-third  of  it  and  pay  one-third  of  the  said  pur- 
chase money;  that  the  same  was  included  in  the  said  deed  from 
Matthews  and  Bond  to  Millerd;  that  part  of  said  purchase 
money  had  since  been  paid  out  of  the  partnership  funds,  the 
remainder  not  yet  paid  and  not  all  due. 

Sets  out  the  covenants  in  said  deed  on  the  part  of  Matthews 
and  Bond,  which  are: 

1.  Seizin  in  said  Matthews  and  Bond. 
[*376]         *2.  Freedom  from  incumbrances,  except  a  mortgage 
to  Dexter  of  tlO,750. 

8.  That  said  Matthews  and  Bond  would  pay  said  mortgage 
and  indemnify  Millerd  against  the  same. 

4.  Right  of  said  Matthews  and  Bond  to  selL 

5.  Covenant  of  warranty. 

That  said  deed  was  intended  as  an  absolute  conveyance  of 
said  one-third;  that  said  Matthews  and  Bond  have  never  exe- 
cuted any  deed  as  security  to  Millerd,  as  against  the  Dexter 
claim. 

That  the  partnership  commenced  immediately  on  executing 
the  agreement,  and  that  the  goods  were  offered  for  sale  in  the 
store  of  the  firm;  that  the  same  had  been  replenished  from 
time  to  time,  by  and  on  account  of  the  firm;  that  Matthews 
and  Bond  had  at  all  times  participated  in  the  profits  thereof. 

That  Matthews  and  Bond  were  not  acquainted  with  the  mer- 
cantile business,  and  therefore  chose  to  attend  to  the  other 
branches  of  the  business  of  the  firm,  and  that  Millerd  attended 
principally  to  the  store. 
am 
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That  regular  inyoices  were  made  of  the  t7,000  worth  of 
goods,  and  copied  into  a  book  in  the  store;  and  that  similaf 
bills  were  made  of  the  goods  since  purchased;  and  that  all  of 
the  bills  or  inyoices  were  kept  in  the  store  with  the  other  papers 
of  the  firm;  that  books  of  account  and  a  cash  book,  etc.,  were 
kept  in  the  store,  and  remained  there  up  to  27th  of  June;  and 
that  Matthe^BV'S  and  Bond  had  access  to  them  at  all  times;  that 
said  invoice  book  was  delivered  to  Matthews  at  his  request: 
that  Matthews  carried  it  away,  and  still  has  it. 

That  in  the  summer  of  1836,  an  addition  was  built  to  said 
tavern  house  by  the  firm,  and  out  of  their  funds,  at  an  expense 
of  about  $1,000;  that  during  the  same  year  a  store  was  in  the 
same  way  built  on  said  five  acres  of  land,  at  an  expense  of 
about  $8,000;  that  no  account  was  kept  of  the  expense;  that 
about  the  1st  of  September,  1836,  a  contract  was  made  by  Mil- 
lerd  and  Matthews  in  the  name  of  the  firm  with  one  X  Ranney 
to  sell  him  a  village  lot  for  a  tannery,  being  part  of  said  five 
acres,  which  contract  the  parties  agreed  to  reduce  to  writing 
at  some  future  time;  that  the  same  has  not  yet 
*been  done,  but  that  said  Banney  has  taken  posses-  [*377] 
sion  of  the  lot  by  the  concurrence  of  said  Matthews 
and  Millerd,  and  paid  part  of  the  purchase  money,  for  which 
receipts  were  given  in  the  name  of  the  firm,  and  the  money 
appropriated  to  the  use  of  the  firm;  charges  that  all  this  was 
done  with  the  consent  and  approbation  of  Matthews,  and  that 
Bond,  during.his  lifetime,  and  Matthews  and  Millerd  did  agree 
during  his  lifetime  to  build  said  addition  and  said  store. 

That  said  firm  did,  about  the  I2th  of  January,  1836,  purchase 
of  S.  W.  Dexter  certain  premises  and  water  privilege,  contigu- 
ous to  the  village  on  Huron  river,  for  $3,000,  and  took  a  war- 
ranty deed;  that  the  whole  of  the  purchase  money  is  yet  unpaid 
and  not  yet  due;  that  at  and  previous  to  the  commencement 
of  the  partnership,  Matthews  and  Bond  were  negotiating  with 
Dexter  for  the  purchase  from  him  of  one-half  the  unsold  lots 
of  Dexter  village,  and  also  40  or  50  acres  of  land  north  of  said 
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village;  that  it  was  agreed  between  Matthews  and  Bond  and 
Millerdy  that  the  latter  should  be  admitted  to  participate  in 
said  pniohase;  that  the  same  was  not  oonsnmmated  darin|^ 
Bond's  lifetime^  bat  that  after  his  death  Matthews  and  Millerd 
completed  the  purchase  in  their  own  names,  and  a  contract  for 
the  same  was  executed  by  said  Dexter,  Matthews  and  Millerd, 
whereby  Dexter  obligated  himself  to  execute  to  Millerd  and 
Matthews  a  deed  of  the  same  upon  the  payment  of  t2,000; 
that  the  same  is  still  unpaid;  that  the  said  premises  have  risen 
in  value  and  are  now  worth  at  least  t7,000. 

That  in  January,  1836,  Millerd  had  occasion  to  go  to  the 
state  of  New  York  after  his  family,  and  to  purchase  goods  for 
the  firm;  that  it  was  agreed  between  all  the  parties  that  he 
should  go,  and  that  the  business  should  be  left  in  charge  of 
Matthews  and  Bond,  and  the  clerks,  that  Bond  died  during  Mil* 
lerd's  absence,  in  April  or  May,  1836;  that  Millerd  was  on  his 
return  when  he  heard  of  his  death,  and  immediately  returned. 

That  after  Bond's  death,  Millerd  and  Matthews  agreed  to 
continue  the  business  of  the  partnership  under  the  same  style 
and  firm  as  before,  and  for  their  joint  benefit;  that  they  did 
so;  that  Bond  left  certain  heirs;  that  soon  after  his  death  it 
was  agreed  between  Matthews  and  Millerd,  that  Matthews 
should  purchase  of  the  heirs  their  shares  or  interest 
[*878]  in  said  concern,  and  pay  for  the  same  out  *of  Mat- 
thews' own  funds;  that  Millerd  should  pay  Matthews 
one-half  of  the  purchase  money  and  expenses;  that  Matthews 
should  proceed  to  buy  out  the  same  on  the  best  terms  he 
could,  in  the  names  of  Matthews  and  Millerd,  and  for  their 
joint  benefit;  that  Matthews  should  be  allowed  to  absent  him- 
self a  sufficient  time  for  that  purpose. 

That  in  September  or  October,  1836,  Matthews  left  Dexter  to 
go  to  Massachusetts  for  the  purpose  of  buying  out  the  heirs 
living  there,  for  their  joint  benefit 

That  Matthews  did  fraudulently  purchase  of  some  of  the 
heirs  their  interests,  and  took  deeds  therefor  in  his  name  alone; 
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and  that  Matthews  claims  that  by  virtae  of  said  deeds  he  is 
entitled  to  six  nndivided  ninths  of  said  real  estate;  and  in 
right  of  his  wife  to  a  life  estate  in  another  ninth;  and  also 
olaims  to  be  beneficially  interested  in  seven-ninths  of  the  per* 
sonal  property  of  Bond,  and  that  these  claims  are  founded  on 
the  following  deeds  and  releases: 

From  Biohard  Bond  and  wife;  from  S.  W.  Dexter  and  wife; 
from  J.  Carrier  and  wife;  from  Q.  Hitchcock  and  wife;  from 
A.  Williams  and  wife;  from  Hannah  Bond. 

The  names  and  residence  of  Bond's  heirs  are  given;  that 
Rossell  Cooley  is  guardian  of  certain  heirs  named,  who  are 
minors. 

That  Matthews  has  been  appointed  administrator  of  Bond. 

That  soon  after  Bond's  death,  his  brother  King  R  Bond 
died,  leaving  his  wife  and  two  children  heirs;  R.  Oooley  is  hia 
administrator. 

That  since  Matthews'  appointment  as  administrator  of  Bond, 
he  and  Millerd  have  continued  the  business  as  before. 

That  Millerd  has  never  drawn  from  the  partnership  more 
than  his  share  of  the  profits. 

That  soon  after  Matthews'  return  from  Massachusetts,  Mil- 
lerd learned  for  the  first  time  that  Matthews  had  taken  the 
deeds  in  his  own  name;  that  Millerd  trusted  to  his  good  faith, 
and  was  not  alarmed,  until  about  February,  1887, 
when  in  a  conversation  with  Matthews,  *Millerd  [*879] 
learned  for  the  first  time  that  he  intended  aU  of  said 
purchases  for  his  sole  benefit. 

That  the  real  estate  has  risen  in  value  greatly,  and  is  worth, 
besides  the  erections  recently  made,  tl7,000. 

Tliat  Matthews,  as  part  of  the  consideration  of  said  pur- 
chases, assumed  the  debts  due  from  the  firm  of  Matthews  A 
Bond. 

That  the  amount  of  consideration  expressed  in  the  seyera) 
deeds  from  the  heirs  is  $900;  that  Millerd  has  offered  to  pay  to 
Matthews  one*half  of  all  the  cost  of  said  shares,  and  demanded 
ts  »s 
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a  deed  of  one-half  thereof;  that  Matthews  refused  to  make  the 
deed. 

That  about  the  tenth  of  June,  183  7,  Millerd  was  taken  ill  and 
was  oonfined  to  his  house  two  weeks;  that  when  he  left  the 
store  there  was  a  large  stock  of  goods  on  hand — about  $10,000 
worth — aooount  books,  bills,  notes,  eta,  eta,  to  the  amount  of 
tl5,000  or  $20,000,  and  about  $2,000  in  cash. 

That  about  the  19th  of  June,  1887,  Matthews  took  from  the 
sto're  $1,000,  for  the  purpose  of  paying  a  bank  note  at  Wash* 
tenaw  bank  due  from  the  firm;  that  Millerd  learned  afterwards 
that  he  had  not  paid  the  same. 

That  on  Sunday  eyening,  June  25,  Matthews  remoyed  the 
books  and  papers  from  the  store,  and  also  the  keys  to  the  safe, 
and  on  Monday  Matthews  dismissed  the  clerk  and  employed 
another. 

That  at  this  time  there  was  in  the  store  about  $1,050  in  cash. 

That  during  Millerd's  illness,  Matthews  took  and  appropri- 
ated to  his  own  use  large  sums  of  money. 

That  on  the  28th  of  June  Millerd  called  at  the  store,  and 
was  denied  access  to  the  books  by  Matthews,  and  preyented  by 
force  from  making  any  examination.  • 

That  there  is  no  person  in  the  store  .or  mills  to  look  after 
the  interests  of  Millerd;  that  Millerd  is  unable  to  attend  to 
the  same  in  person;  that  Matthews  refuses  to  permit  any  one, 
eta;  that  the  cash  receipts  in  the  store  are  about  $80  per  day, 
and  that  on  the  eyening  of  June  27  there  was  in  the  store  $800 
in  cash. 

That  Matthews  is  illiterate,  and  incompet^it  to  carry  on  the 
business  of  the  firnu 
[*380]  *Prays  for  an  account;  that  Millerd  may  be  decreed 
entitled  to  one-half  of  the  profits  since  Bond's  death; 
for  the  establishment  of  said  deed  from  Matthews  and  Bond  to 
complainant  as  an  absolute  conyeyance;  that  Matthews  be 
decreed  to  conyey  to  complainant  one-half  of  the  real  estate 
purchased  of  Bond's  heirs;  for  a  partition  of  the  real  estate  or 
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sale ;  for  a  diBsoIution  of  partnership,  and  for  the  appointment 
of  arecetyer;  for  an  injunction  npon  Matthews. 

The  answer  of  Matthews  admits  the  copartnership  and  the 
itrtioles. 

Admits  that  preyioos  to  and  at  the  time  of  ezecnting  said 
articles,  the  defendant  and  Edwin  Bond  were  joint  owners  of 
the  five  acres  of  land  in  bill  mentioned,  and  were  copartners 
in  grist  and  saw  mill  and  tayem  stand  under  the  firm  of  Mat- 
thews A  Bond,  and  that  the  firm  were  then  indebted  as  in 
the  bill  mentioned,  and  that  by  the  formation  of  said  firm  of 
J.  llGllerd  A  Co.,  the  firm  of  Matthews  A  Bond  was  dissolyed. 

Denies  that  complainant  eyer  f  nmished  as  his  share  of  the 
capital  stock  $7,000  woith  of  merchants'  goods;  admits  that 
•complainant  did,  shortly  after  the  ezecntion  of  said  articles, 
furnish  and  place  in  the  store  of  the  firm  a  stock  of  goods  not 
•exceeding,  as  defendant  yerily  belieyes,  t4,000  or  $5,000  worth, 
and  by  far  the  greater  proportion  thereof  were  remnants  and 
other  refuse  goods  of  an  old  stock  unsuitable  to  the  demand, 
and  different  in  nature,  quality  and  yalue  from  whiit  the 
complainant  had  promised  to  put  into  the  partnership, 
*and  such  as  did  not,  according  to  their  agreement,  [*881] 
•entitle  him  to  one-third  of  the  rents  of  the  mills  and 
tayem,  the  said  agreement  in  fact  imposing  on  complainant  an 
•obligation  to  furnish  a  substantial  and  fresh  stock  of  goods 
^suitable  to  the  wants  of  the  country,  and  worth  at  first  cost 
prices  and  transportation  $7,000. 

Admits  that  after  the  execution  of  the  articles,  and  in  pur- 
suance of  the  agreement  therein,  defendant  and  wife  and  Edwin 
JBond  executed  a  deed  in  fee  simple  of  one-third  of  the  five 
acres  as  in  the  bill  stated,  but  says  that  the  deed,  though  abso- 
lute in  terms,  was  not  intended  to  be  so  in  fact,  but  only  to 
operate  as  a  security  to  indemnify  complainant  against  the 
•claim  of  S.  W.  Dexter  in  the  articles  mentioned;  and  to  a  par- 
ticipation of  one-third  of  the  rents  and  profits  of  said  property 
for  four  years;  and  complainant  acquired  an  estate  therein  only 
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for  the  aforesaid  pnrpoBes  upon  the  express  condition  that 
money  to  pay  Dexter  shoald  be  drawn  from  the  partnership 
f andsy  and  on  the  faith  that  complainant  wonld  folly  comply 
with  his  aforesaid  contract  by  delivery  of  the  stipulated  stock 
of  goods,  etc.,  and  the  property  was  estimated  at  a  price  below 
its  real  yalne,  on  the  further  faith  that  the  goods  would  be  of 
the  quality  and  prices  before  mentioned;  and  states  that  the 
deed  was  drawn  by  complainant;  does  not  recollect  what  the 
covenants  were. 

Admits  that  at  the  execution  of  the  copartnership  articles, 
defendant  and  Bond  proposed  to  complainant  to  become  jointly 
interested  with  them  in  the  Brewer  lot;  that  defendant  and 
Bond  then  held  a  deed  therefor  as  in  bill  stated,  and  subject  to 
the  payments  therein  mentioned,  for  which  three  weeks'  notice 
was  given.  That  complainant,  at  the  time  mentioned  in  bill, 
concluded  to  purchase  and  pay  as  therein  stated,  and  that  the 
first  of  said  notes  has  been  paid;  the  others  are  unpaid,  and 
only  one  due. 

That  defendant  cannot  state  positively  what  covenants  are 
contained  in  the  deed,  but  believes  they  are  as  set  forth  in 
the  bill;  denies  that  defendant  and  bond,  or  either  of  them, 
have  executed  to  complainant  a  warranty  deed  of  the  premises 
mentioned  in  copartnership  articles  except  as  security; 
[^882]  avers  that  there  never  was  any  conversation  ''between 
the  parties  by  which  complainant  was  entitled  to  any 
other  deed  than  the  one  he  received,  nor  was  there  ever  any 
complaint  by  complainant  that  he  had  not  received  all  and 
every  deed  he  was  entitled  ta 

Avers  that  complainant  has  in  fact  received  the  deed  men- 
tioned in  the  articles  of  agreement  and  none  other,  and  for  the 
sole  purpose  therein  mentioned,  and  he  never  demanded  any 
other. 

That  the  partnership  of  J.  Ifillerd  A  Co.  commenced  imme- 
diately on  the  execution  of  the  articles  of  agreement,  and  goods 
of  said  firm  were  sold  at  their  store  and  replenished  from  time 
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to  time  from  difFerent  places,  but  to  what  extent  defendant 
cannot  state;  that  defendant  has  reoeired  or  expects  to  receive 
his  own  share  of  the  profits,  and  also  seven-ninths  of  those  dne 
to  Bond  at  his  death,  to  which  he  is  entitled  in  virtae  of  the 
eeveral  assignments,  as  also  two-ninths  more  which  he  has  this 
day  purchased,  being  all  of  said  Bond's  interest,  bat  denies  that 
complainant  put  in  $7,000  worth  of  goods,  or  that  defendant 
has  shared  in  the  profits  of  such  an  amount. 

Admits  that  defendant  and  Bond  were  anacqnainted  with 
mercantile  basiness,  and  that  he  chose  to  attend  to  the  other 
branches  of  the  business,  and  that  complainant  should  give  his 
attention  to  the  store,  intending  thereby  that  such  attention 
should  be  proper,  etc.,  and  that  complainant  would  be  respon- 
sible for  such  attention,  but  defendant  avers  that  the  store  has 
been  very  inadequately  and  improperly  attended  by  complain- 
ant and  sons,  to  the  detriment  of  the  concern. 

Denies  that  regular  and  correct  bills  or  invoices  were  made 
of  the  $7,000  worth  of  goods,  so  said  to  be  furnished  by  com- 
plainant, and  were  copied  into  a  book  in  the  store;  denies  that 
the  stock  was  at  all  furnished.  Defendant  says  he  never  knew 
until  the  time  hereinafter  mentioned,  that  an  invoice  or  bill  of 
any  kind  had  been  made  by  complainant  of  the  goods  which 
he  did  furnish;  says  that  no  bills  of  the  goods  so  furnished  were 
ever  made  out  by  the  persons  who  sold  the  same  to  complainant, 
as  defendant  verily  believes,  and  if  they  were  made  out  they 
were  never  shown  to,  or  seen  by  defendant,  and  defendant 
believes  and  avers  that  there  never  was  a  just  and  true  invoice 
made  out  by  complainant,  or  on  his  behalf  of  said 
goods.  "^But  defendant  admits  that  about  the  16th  of  [*d83] 
June  last,  complainant  showed  defendant  a  small  book 
purporting  to  be  an  inventory  of  goods  made  out  at  Auburn, 
New  York,  which  was  made  out  chiefly  in  gross  sums,  omitting 
the  details  necessary  to  render  it  satisfactory,  and  to  test  its 
correctness;  that  the  entire  was  made  out  by  complainant  with- 
out reference  to  original  bills,  but  with  a  view  to  establish  a  par- 
as? 
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tioular  resnlty  and  afforded  no  evidence  of  the  actual  amount; 
that  thia  was  all  the  invoice  ever  shown  to  defendant,  and  he 
believes  the  same  was  not  completed  until  long  after  the  com- 
mencementof  the  copartnership;  that  the  defendant  retained  same 
in  his  possession  a  few  days,  when  he  returned  it  to  complainant^ 
or  into  his  possession  at  the  store,  about  the  20th  June  last,  and 
defendant  believes  the  same  is  now  in  the  store  or  in  complain- 
ant's possession.  Defendant  believes  that  bills  were  made  of 
the  goods  since  purchased  at  New  York  and  elsewhere,  and  that 
all  of  said  bills  have  been  kept  with  the  other  papers  of  the 
firm  in  the  store. 

Denies  that  regular  books  of  account  of  sales  or  credit  made 
at  said  store  were  kept,  or  that  any  of  the  other  books  men- 
tioned in  bill  were  regularly  kept,  but  admits  that  books  pur- 
porting to  be  those  in  the  bill  mentioned,  and  for  the  time 
therein  stated,  were  kept,  not  in  a  regular,  business-like  man- 
ner, but  very  irregularly,  defendant  believing  that  not  more 
than  one-tenth  of  the  several  accounts  purported  to  be  kept 
thereby  were  in  fact  entered  on  said  books* 

Admits  that  all  the  books  were  kept  in  the  storey  and  were 
open  to  inspection  of  defendant  and  Bond,  with  exception  of 
said  invoice  book,  which  was,  at  defendant's  request,  delivered 
to  him  for  the  purpose  in  the  bill  alleged,  and  was  returned  by 
defendant. 

Denies  that  the  defendant  or  Bond  had  the  control  of  any  of 
the  books,  although  they  were  open  to  their  inspection  ;  they 
remained  in  the  exclusive  possession  and  under  the  exclusive 
control  of  complainant,  or  his  sons,  who  acted  as  clerks  in  the 
store,  and  although  they  were  nominally  clerks  of  the  company, 
yet  they  in  reality  consulted  their  father's  interest  in  all  cases 
when  that  was  at  variance  with  the  interest  of  the  other  partners. 

Admits  the  building  of  the  addition  to  tavern  and  the  store, 

both  after  Bond's  death,  at  the  time  and  expense  stated  in  the  bilL 

Admits  the  contract  of  sale  of  a  village  lot  to  Julina 

[*884]    Ranney  as  in  *bill  stated;   says  that  complainant's 
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participation  in  said  tranBaotion  arose  not  from  his  right 
as  a  proprietor  in  the  lot,  bat  from  his  interest  as  a  part- 
ner, and  of  the  firm  haying  a  temporary  and  qualified  interest 
as  before  stated,  which  rendered  his  assent  necessary. 

Admits  that  said  lot  was  taken  possession  of,  and  part  of  the 
purchase  money  paid,  receipted  and  appropriated  as  in  the  bill 
stated,  but  that  defendant  consented  to  such  appropriation  not 
from  any  right  of  the  firm  thereto,  but  because  same  was  small 
in  amount;  that  at  the  time  of  the  contract  defendant  told 
Banney  that  the  company  could  not  gire  a  deed,  but  that  at 
some  future  time  defendant  individually  would  see  that  he 
received  a  deed. 

Admits  that  the  addition  to  tavern  and  store  were  built  and 
paid  for,  and  said  lot  sold  and  receipts  for  purchase  money 
given  in  all  particulars  as  stated  in  the  bill,  and  that  the  par- 
ties therein  mentioned  did  agree  to  erect  said  buildings. 

Admits  the  purchase  from  Dexter  as  in  the  bill  stated;  that 
the  deed  is  in  defendant's  possession;  the  purchase  money  yet 
unpaid,  and  no  part  due  at  time  of  filing  the  bill,  but  defendant 
believes  one  payment  has  since  become  due. 

Admits  that  at  and  previous  to  the  commencement  of  part- 
nership, defendant  and  Bond  were  in  negotiation  for  the  pur- 
chase of  village  property  of  Dexter  as  in  bill  set  forth,  and  the 
agreement  between  complainant^  defendant  and  Bond,  as  in  the 
bill  stated,  and  that  the  purchase  was  not  consummated  during 
Bond's  lifetime,  and  states  it  never  was  consummated,  but  the 
agreement  then  made  fell  through,  and  a  new  bargain  was 
made  therefor  after  Bond's  death;  that  the  premises  were  pur- 
chased by  complainant  and  defendant,  not  in  their  copartner- 
ship character,  but  as  individuals;  admits  that  complainant 
and  defendant  did  complete  the  purchase  as  stated  in  the  bill^ 
and  that  the  contract  was  then  in  defendant's  possession;  admits 
that  the  premises  have  risen  in  value;  cannot  say  whether  they 
are  worth  at  least  $7,000,  but  believes  they  are  worth  $5,000. 

Admits  that  complainant  had,  as  he  alleged,  occasion  to  go  to 
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the  state  of  New  York  at  the  time  and  for  the  purpoees  men- 
tioned in  bill,  and  that  defendant  made  no  objecUon  thereto, 
though  he  oonceived  complainant's  going  to  be  in  yiolation  of 
their  copartnership  articles ;  defendant  regarded  his 
[*385]  departure  as  being  caused  in  reality  by  the  neoessity^of 
moying  his  family,  and  that  the  purchase  of  goods  was 
only  a  pretext;  that  if  such  purchase  i^as  really  necessary  it 
was  in  consequence  of  complainant  having  failed  to  furnish 
his  $7,000  worth  of  goods;  that  though  there  was  no  express 
agreement,  as  mentioned  in  the  bill,  in  regard  to  conducting 
the  business  during  complainant's  absence,  yet  it  wasgeneraUy 
understood  as  unavoidably  resulting  from  such  absence  that 
the  store  should  be  left  in  charge  of  the  defendant,  and  Bond 
and  the  clerks;  and  that  defendant  and  Bond  should  take  charge 
of  the  other  branches  of  the  business,  and  that  complainant 
should  be  permitted  to  take  the  journey. 

Admits  that  Bond  died  at  the  time  mentioned  in  the  bill; 
defendant  does  not  know  whether  complainant  was  on  his 
return  when  he  heard  thereof,  but  admits  that  he  did  return 
soon  after. 

Admits  that  after  Bond's  death,  defendant  was  under  the 
impression  from  the  representation  of  others  that  he  was 
bound  to  continue  the  partnership  to  the  end  of  the  four  years, 
and  under  that  impression  he  did  continue  the  business  with 
complainant,  without  any  new  agreement,  for  their  joint  benefit 
and  under  the  same  firm  name  as  before,  and  the  business  was 
continued  and  carried  on  as  before;  denies  that  it  was  under 
any  new  agreement  independent  of  the  original  articles. 

Admits  that  Bond  left  heirs;  denies  wholly  any  agreement 
or  conversation  in  reference  to  the  purchase  of  their  rights  for 
the  joint  benefit  of  complainant  and  defendant;  that  defendant 
has,  since  Bond's  death,  purchased  of  the  heirs,  and  become 
entitled  to  the  whole  of  Bond's  interest,  and  that  the  same  was 
purchased  for  his  sole  benefit. 

Admits  defendant's  leaving  Dexter  at  the  time,  and  for  the 
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pnrpofle  in  the  bill  mentionedy  and  that  he  proonred  from  Bond's 
heirsy  deeda  and  releaaes,  to  be  executed  to  him  in  his  own 
name,  and  that  he  claims  as  in  the  bill  mentioned;  denies  that 
his  so  doing  was  in  violation  of  agreement^  or  with  intent  to 
deceiTe  or  def rand  complainant. 

Admits  that  defendant  derives  his  said  claims  under  and  by 
virtue  of  the  several  deeds  in  the  bill  set  forth. 

Admits  that  Bond's  heirs  are  correctly  set  forth  in  bill,  and 
that  defendant  is  administrator  of  said  Bond,  and  that  King  £. 
Bond  died  intestate,  leaving  the  persons  named  in  the  bill  his 
heirs. 

^Admits  that  ever  since  defendant's  appointment  as     [*d86] 
administrator  of  Bond,  he  has  continued  the  business 
with  complainant;  but  defendant  did  so  in  his  individual,  and 
not  in  his  official  capacity  as  administrator. 

Defendant  believes  complainant  has  drawn  more  than  his 
share  of  profits,  and  therefore  denies  that  complainant  has 
never  drawn  more  than  his  share. 

Defendant  cannot  form  any  belief  whether  or  not,  soon  after 
his  return  from  Massachusetts,  complainant  learned  for  the  first 
time  that  defendant  had  taken  deeds  in  his  own  name,  nor 
whether  he  relied  on  the  good  faith  of  defendant,  and  was  not 
alarmed,  etc.,  nor  whether,  until  the  conversation  in  the  bill 
mentioned,  complainant  learned  that  defendant  intended  all  of 
said  purchases  for  his  own  benefit. 

Defendant  believes  that  complainant  never  entertained  the 
least  idea  that  any  of  said  shares  were  purchased  for  his  benefit. 

Admits  that  since  November,  1836,  the  real  estate  mentioned 
in  the  deed  from  defendant  and  wife  and  Bond  to  complainant 
has  risen  in  value,  independent  of  the  erection  thereon;  defen- 
dant cannot  say  how  much,  or  whether  they  are  worth  the  sum 
mentioned  in  the  biU. 

Denies  that  defendant  ever  told  complainant  that,  on  the  pur. 
chase  of  the  rights  of  Bond's  heirs,  he  assumed  as  part  of  the 
consideration  of  the  purchases  the  payment  of  the  debts  due 
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from  the  firm  of  Millerd  &  Bond,  and  thftt  the  oonsideration 
expressed  in  the  deeds  was  the  amount  aotnally  paid  over  and 
above  the  debts;  that  snoh  was  not  the  fact;  but  defendant 
admits  that  he  may  have  told  complainant  that  as  a  part  of  the 
consideration  he  was  to  assnme  the  debts^  bat  the  amount  of 
consideration  expressed  in  the  deeds  was  inserted  in  a  round 
sum,  without  regard  to  the  sum  actually  paid,  which  in  some 
instances  exceeded  the  amount  stated. 

Admits  that  the  whole  amount  of  consideration  erproosod  in 
said  deeds  is  two  hundred  and  fifty  dollars;  but^  for  the  reasons 
before  stated,  defendant  wholly  denies  and  repudiates  the  pre- 
tended claims  of  complainant  to  any  participation  in  the  prop- 
erty acquired  by  said  purchases,  and  denies  that  complainant^ 
by  virtue  of  any  agreement  with  defendant,  and  of  any  right 
as  surviving  partner,  and  by  paying  to  defendant  the  half 
of  the  sums  in  the  bills  mentioned,  or  otherwise, 
[*887]  *would  be  entitled  to  half  of  said  property,  or  any 
part  thereof. 

Denies  that  any  tender  was  ever  made  as  stated  in  the  bill« 
but  admits  that,  at  or  about  the  time  stated  in  the  bill,  com- 
plainant did  make  the  demand  stated  in  the  bill  relative  to  said 
property,  and  that  defendant  refused. 

Admits  the  illness  of  complainant,  as  stated  in  the  bill,  and 
that  the  store  was  left  in  care  of  his  two  sons,  and  there  was  in 
the  store  a  large  stock  of  goods.  Does  not  know  the  amount, 
or  of  what  they  consisted.  Also,  books  of  account,  notes, 
etc.,  together  with  a  certain  sum  of  money.  Defendant  cannot 
set  forth  the  particulars  or  amount;  all  such  matters  remained 
under  the  control  and  management  of  the  complainant,  as  well 
during  his  temporary  illness  as  before. 

Admits  that  defendant  did  take  the  sum  of  one  thousand  dol- 
lars as  stated  in  the  bill,  and  for  the  purpose  therein  mentioned, 
and  which  was  not  a  mere  pretense,  but  that  he  did  actually 
pay  the  bank  note  therewith. 

Admits  that  defendant  did  enter  the  store  in  the  absence  of 
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complainant  and  the  clerks,  as  stated  in  the  bill^  and  pat  into 
an  iron  safe  therein  the  books,  notes,  etc.,  and  remored  the  key 
of  the  safe  in  which  the  money  was  kept,  bat  all  this  was  done 
in  parsaance  of  the  conseqaences  of  the  writ  of  injanction,  etc., 
and  in  accordance  with  the  prayer  of  a  bill  which  defendant 
was  coerced  to  file  by  the  conduct  of  said  complainant,  etc., 
and  becaose  defendant  apprehended  if  he  had  notice  of  the 
issaing  of  the  writ,  he  would  seize  upon  the  portable  and  val- 
uable property  of  the  firm,  etc.,  and  defendant,  in  order  to  pro- 
tect them,  locked  them  up,  and  after  service  of  writ  removed 
the  same  to  his  house,  the  complainant  having  obtained  a  key 
of  the  safe,  and  dismissed  complainant's  sons,  as  stated  in  the 
biU,  because  he  had  not  confidence  in  them,  and  placed  in  said 
store  a  competent  and  trusty  clerk,  and  assumed  the  entire  con- 
trol and  management  of  the  business;  defendant  submits  that 
he  was  justified,  etc.,  and  exercised  only  his  legitimate  power. 

Admits  that  at  that  time  defendant  received  from  the  safe  in 
said  store,  about  sixteen  hundred  dollars. 

Admits  that  during  complainant's  illness  defendant 
took  and  appropriated  *to  his  own  use  various  sums  of  [*d88] 
money,  as  he  was  justified  in  doing  by  virtue  of  his  - 
rights  as  a  partner,  and  by  virtue  of  articles  relative  to  the  pur- 
chase of  the  Brower  lot;  all  of  which  were  entered  upon  the 
books;  avers  that  the  whole  did  not  exceed  the  proportion  of 
defendant. 

Admits  that  on  the  28th  of  June,  defendant  being  in  posses- 
sion of  the  store,  complainant  did  call  at  the  store  and  requested 
as  stated  in  the  bill,  and  that  defendant  did  refuse  said  requests, 
which  he  was  induced  to  do  because  he  wished  to  make  an  in- 
ventory thereof  previous  to  the  access  of  complainant  thereto, 
whom  he  suspected  of  a  design  to  alter  the  same  and  make 
entries  thereon,  which  entries  complainant  did  afterwards  make 
as  hereinafter  stated,  and  defendant  did  not  think  complainant 
was  entitled  to  have  access  to  the  books  until  they  were  in  the 
hands  of  a  receiver,  and  defendant  removed  them  to  his  own 
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hoase  antil  a  reoeirer  was  appointed,  and  then  delivered  then 
to  him. 

Denies  that  there  was  no  person  in  the  employment  of  the 
firm  to  take  care  of  the  interests  of  complainant;  that  defendant 
employed  a  tmsty  and  competent  clerk  to  act  for  the  entire 
concern,  and  gave  his  own  time  and  attention  to  the  business, 
but  defendant  did,  as  stated  in  the  bill,  ref nse  to  permit  any 
person  appointed  by  complainant  to  attend,  etc. 

Admits  the  receipt  of  money  and  the  state  of  funds  as  stated 
in  the  bill. 

Admits  that  defendant,  though  not  an  illiterate  man,  is  unac- 
quainted with  the  mercantUe  business. 

Denies  that  complainant  has  any  well  grounded  apprehen- 
sions of  being  defrauded  by  defendant. 

Admits  that  no  account  was  ever  settled  between  them. 
Defendant  avers  that  complainant  has,  during  the  partnership 
applied  to  his  own  use  sums  of  money,  and  exceeding  his  pro- 
portion, to  an  amount  unknown  to  defendant;  and  that  he  per- 
mitted his  sons,  being  minors,  and  irresponsible,  to  take  out  of 
store  goods,  and  charged  them  to  their  account;  and  also  that 
complainant  furnished  articles  for  the  use  of  the  concern,  and 
charged  more  than  they  were  worth. 

Insists  and  avers  that  the  partnership  was  dissolved 
[*389]     by  Bond's  death,  *and  all  of  complainant's  right  to  a 
share  of  the  profits  of  mills,  etc.,  became  extinct. 

Admits  that  complainant,  although  not  entitled  to  any  par- 
ticipation in  the  fee  of  said  real  estate,  is  entitled  to  an  account 
of  the  proportion  of  his  funds,  if  any,  drawn  from  said  concern, 
for  improvements  of  said  estate;  but  defendant  says  that  said 
sums  should  have  been  charged  to  him  and  Bond,  and,  if  not 
already  charged,  should  now  be  so  charged,  etc. 

Admits  the  institution  of  proceedings  in  this  court,  as  stated 

■ 

in  the  bill,  and  that  a  receiver  has  been  appointed,  to  whom 
defendant  gave  up  the  premises,  books,  money,  etc.,  and  the 
receiver  now  conducts  the  entire  business. 
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The  oomplaiDant,  having  expressed  anxiety  to  help  the 
reoeiyer,  and  been  permitted  to  have  aocess  to  the  books,  took 
advantage  thereof  to  make  some  entries  thereon,  materially 
affeoting  the  nature  and  statement  of  some  of  the  accounts, 
and  did  the  same  in  a  clandestine,  illegal  manner;  defendant 
does  not  know  the  nature  or  amount  thereof. 

Defendant  prays  the  dismissal  of  complainant's  bill,  and  the 
relief  prayed  by  the  defendant's  original  bilL 

General  replication  filed,  and  the  case  brought  to  a  hearing 
on  pleadings  and  proofs. 

G.  Miles  and  A,  X.  JUiUerd^  for  complainant. 

-Ktngslet/y  JFircuer  and  JRamef/n,  for  defendant. 

Ths  Chakosllob: 

It  is  not  necessary  in  this  stage  of  these  causes  to  enter  at 
length  into  a  detailed  statement  of  the  pleadings,  and  the  very 
voluminous  proofs  and  exhibits  which  the  cases  present. 

The  first  question  presented,  which  it  is  necessary  to  decide 
before  the  accounts  are  stated,  is,  did  Millerd  comply  with  the 
conditions  of  the  articles  of  copartnership  by  furnishing  goods 
to  the  amount  of  $7,000,  and  thus  entitle  himself  to  the  one- 
third  <5f  the  real  estate,  and  to  an  equal  share  of  one-third 
in  the  effects  and  profits  of  the  copartnership. 
*An  inventory  is  exhibited,  by  which  it  appears  that  [*890] 
the  cost  of  the  goods  furnished  by  him  was  $5,889.54, 
exclusive  of  the  cost  of  transportation,  insurance,  eta,  and 
that  a  general  charge  was  added  of  thirty-three  and  one-third 
per  centum  for  freight,  purchase  of  goods,  insurance,  eta,  mak- 
ing $1,796.51,  which  two  sums  make  in  all  $7,186.04. 

It  appears  by  the  proofs  in  the  cause  that  from  eight  to  ten 
per  cent  should  cover  these  charges. 

It  becomes  necessary  to  determine  the  question  whether  the 
goods  thus  furnished  were  accepted  and  received  by  Matthews 
and  Bond  as  a  fulfillment  of  this  part  of  the  agreement  on  the 
part  of  Millerd.    It  may  be  proper  to  say,  from  my  view  of 
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the  terms  of  the  contract,  that  if  Matthews  and  Bond  had 
flented  at  the  time  the  goods  were  famished,  and  had  refoaed 
to  proceed  farther  antil  the  qaestion  of  the  amoont  to  be 
charged  for  parchasing  the  goods,  f reight»  eta,  had  been  set- 
tled, and  the  deficit  sapplied,  they  woald  have  been  entitled  to 
have  the  amoant  of  goods  stipalated  for,  at  cost,  and  reasonable 
charges  and  expenses,  withoat  any  addition  by  way  of  profit. 

Bat,  from  the  testimony  of  Eang  and  C.  D.  Ifillerd,  confirmed 
to  some  extent  by  that  of  John  Williams,  there  are  strong 
grounds  of  probability  that  the  exhibit,  containing  an  inventory 
of  the  goods,  and  in  which  this  charge  of  $1,796.51  oocors,  was 
the  one  ased  at  the  time  the  goods  were  receired  at  Dexter. 

The  testimony  of  Cyras  Loomis  of  the  admission  of  Matthews 
that  Millerd  had  f  alfilled  on  his  part,  confirmed,  as  it  is,  by  the 
prominent  fact  that  the  deed  of  the  one-third  part  of  the  prop- 
erty was  execated  by  both  Matthews  and.  Bond  some  time  after 
the  goods  were  received,  withoat  any  farther  stipalation  or 
reservation,  altogether  famish  a  very  strong  presumption  that 
the  parties  themselves  regarded  this  part  of  the  contract  as 
falfilled  and  settled.  Whatever  may  have  been  the  fact,  in  a 
doubtf al  question  of  this  kind,  it  is  much  the  most  safe  to  abide 
by  the  uneqaivocal  acts  of  the  parties  themselves,  than  at  this 
late  period  to  attempt  to  open  this  matter. 

That  the  parties  execated  and  delivered  the  deed  admits  of 
no  doubt. 
[*d91]        *As  to  the  alleged  agreement  for  the  purchase  of 
the  interests  of  the  heirs  of  Bond: 

It  is  urged  that  this  agreement  is  made  out  by  the  answer  of 
Millerd,  and  that  it  is  taken  out  of  the  statute  of  frauds  by  part 
performance.  Millerd,  the  defendant  in  the  first  suit,  and 
complainant  in  the  other,  insists,  in  his  answer  in  the  one  case 
and  in  his  bill  in  the  other,  that  it  was  agreed  between  himself 
and  Matthews,  after  the  death  of  Bond,  that  the  interests  of 
the  heirs  of  Bond  should  be  purchased  by  Matthews  for  the 
benefit  of  both.    This  is  denied  in  the  most  positive  terms  by 
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the  answer  of  Matthews  in  the  second  suit.  It  was  insisted  at 
the  argtiment  that  Millerd's  answer,  being  responsive  to  the 
bill  and  not  disprovedy  most  be  taken  as  tme.  Matthews 
alleges,  in  his  bill,  his  right  to  certain  shares  purchased  of  the 
heirs  of  Bond.  This  MlLlerd  denies,  and,  by  way  of  avoidance, 
sets  np  this  independent  contract  by  way  of  showing  himself 
entitled  to  the  one-half  of  these  shares.  This  I  am  inclined  to 
regard  as  not  coming  within  the  role  of  being  directly  respon- 
sive to  the  allegations  of  the  bilL  It  sets  out  a  new  contract, 
and  should  be  proved.  The  testimony  of  the  witnesses  is  not 
positive  and  conclusive.  They  do  not  testify  as  to  the  terms 
used  by  the  parties  in  making  the  contract. 

C.  D.  Millerd  says,  in  general  terms,  that  it  was  agreed  that 
the  interests  should  be  purchased  for  the  benefit  of  both,  as  he 
tmdersiood  it — giving  the  understanding  of  the  witness,  and 
not  the  words  used  by  the  parties. 

The  testimony  of  B.  King,  as  to  the  purchase,  is  still  less 
explicit. 

It  seems  strange  that  a  transaction  of  this  importance  should 
have  taken  place  without  a  written  contract,  or,  at  least,  a  ver- 
bal one  more  clear  and  explicit.  It  has  rather  the  appearance 
of  a  conversation  in  relation  to  a  contract,  than  a  clear,  definite 
and  complete  agreement. 

No  entry  on  the  subject  is  made  on  the  books.  The  money 
is  paid  entirely  by  Matthews;  no  charge  is  made  to  Millerd  or 
to  the  firm;  and  the  title  is  taken  to  Matthews  individually. 

The  claim,  as  alleged,  is  for  an  interest  in  the  entire  shares  pur- 
chased of  the  heirs  of  Bond.  The  testimony  relates  only  to  the 
shares  of  the  heirs  residing  in  Massachusetts,  while  several  oth- 
ers were  resident  in  the  immediate  vicinity  of  Dexter. 
It  will  be  perceived  that  ^he  contract  is  not  proved  [*d92] 
in  that  dear,  full  and  precise  manner  which  has  uni- 
formly been  required  as  the  first  step  toward  the  establishment 
of  a  parol  contract  for  the  conveyance  of  lands. 

If  the  contract  be  vag^e  and  uncertain,  or  the  evidence  to 
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establish  it  insafficient,  a  court  of  equity  will  not  enforce  it, 
bat  will  leave  the  party  to  his  legal  remedy:  CoUon  v.  TTiamp' 
son^  2  Wheat  R.,  886.  It  was,  however,  insisted  that  there 
had  been  such  unequivocal  acts  of  part  performance  as  would 
confirm  the  existence  of  the  contract,  and  take  it  out  of  the 
operation  of  the  statute. 

These  acts  consist  principally  in  certain  improvements  upon 
the  property  after  the  death  of  Bond,  by  the  surviving  part- 
ners, and  without  keeping  an  account  of  their  expenditures. 
The  rule  is  that  the  act  of  part  performance  must  unequivo- 
cally result  from  the  agreement  alleged*  See  JBurieh  v.  Hoggty 
arUe^  31;  Bomier  v.  CaUMU^  antey  67;  McMurtrie  v.  JBennette^ 
arUey  124.  It  may  have  been  so  in  this  case;  but  this  is  not 
one  of  those  cases  where  the  acts  must  necessarily  have  resulted 
from  this  agreement,  and  are  inconsistent  with  any  other. 

It  will  be  perceived  that,  from  the  view  I  have  taken  of  this 
portion  of  the  cause,  this  is  not  a  case  of  parol  contract  clearly 
proved  and  partly  performed,  which  calls  upon  this  court  to 
decree  a  specific  performance.  It  is  not  clearly  and  distinctly 
proved.  It  is  positively  denied  by  Matthews.  The  money 
was  all  paid  by  him,  and  no  charge  made,  either  to  Millerd  or 
to  the  firuL  The  title  deeds  were  all  taken  in  his  name,  and  it 
at  least  presents  such  a  case  of  doubt  as  admonishes  this  court 
of  the  danger  of  interfering  to  decree  the  performance  of  a  con- 
tract which  may  never  have  had  an  existence. 

Matthews,  although  he  denies  any  new  agreement,  says  he 
believed  at  the  time  he  was  boun^  to  continue  the  partnership. 
It  is  not  going  too  far,  I  think,  to  regard  this  to  have  been 
the  understanding  of  the  parties,  as  the  interests  were  subse- 
quently vested  in  Matthews,  to  accord  to  them  an  equal  inter- 
est in  the  profits  after  the  death  of  Bond. 

Hence,  it  will  result  that,  in  taking  the  accounts,  Millefd 
must  be  regarded  as  having  fulfilled  on  his  part  the  original 
agreement,  and  to  be  entitled  to  one-third  of  the  real  estate, 
and  to  one-third  of  the  profits  of  the  co-partnership  to  the 
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death  of  Bond,  and  that  the  aooounts  *be  stated  to  [*893] 
that  period.  That  thereafter  the  survivorsy  Millerd 
and  Matthews,  share  and  share  alike  in  the  profits.  That  the 
legal  representatives  of  Bond  be  credited  with  interest  upon 
their  share  of  the  capital,  and  a  reasonable  rent  for  their  pro- 
portion of  the  real  estate,  from  that  period  to  be  ascertained  by 
the  master.  And  as  it  appears  that  the  repairs  and  improve- 
ments made  to  the  real  estate  were  necessary  and  usef  al,  and 
were  made  with  the  concnrrence  of  Matthews,  in  whose  estate 
these  shares  are  now  vested,  that  the  representatives  of  Bond 
are  to  be  charged  in  the  account  with  one-third  of  their  cost, 
and  that  farther  directions  be  reserved  until  the  coming  in  of 
the  report. 

July  11,  1840,  a  rehearing  was  granted  upon  petition  filed 
for  that  purpose,  and  an  order  granted  staying  all  proceedings 
until  the  rehearing  should  be  had.  The  following  is  the 
opinion  of  the  chancellor  upon  the  rehearing: 

Thx  Chakcxllob: 

Most  of  the  questions  raised  upon  the  rehearing  of  this  cause 
were  considered  and  disposed  of  when  the  case  was  before  the 
c<mrt  upon  the  first  hearing.  It  is  not  necessary,  therefore,  to 
again  go  through  the  details  of  this  complicated  case.  Upon  a 
review,  I  must  confess  I  have  had  more  hesitation  and  doubt 
upon  the  question  as  to  whether  Matthews  ought  not  to  be 
held  and  considered  as  having  purchased  the  interest  of  the 
deceased  partner  for  the  benefit  of  the  firm,  and  an  equal  divi- 
sion made,  both  of  the  property  and  profits,  after  the  repay- 
ment of  the  money  paid  by  him  for  the  purchase  of  this  interest. 

But  as  there  is  no  reasonable  doubt  from  the  entire  case  that 
the  purchase  money  was  paid  by  Matthews,  no  charge  or  mem- 
orandum made  on  that  account  in  the  books,  and  no  written 
contract  or  memorandum  between  the  parties,  it  is,  perhaps,  if 
there  be  an  error,  erring  on  the  side  of  safety  to  adhere  to  the 
Tiews  then  expressed  upon  this  point,  although  it  is  with  some 
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doabt  and  hesitation.  But  the  point  made  upon  tM  rehearing^ 
and  to  whiob  the  petitioners  mnst  be  confined,  is  tbit  the  repre- 
sentatiyes  of  the  heirs  of  Bond  are  entitled  to  their  election,  to 
take  either  interest  or  profits  npon  that  share.  It  was  held 
npon  the  former  occasion,  as  well  from  the  pleadings  and 
proofs  as  from  the  whole  coarse  of  the  bnsiDess  of  this  firm, 
that  it  was  nnderstood  and  agreed,  on  the  part  of 
[*394]  Matthews,  that  this  partnership  ^should  be  continned^ 
and  that  each  party  was  entitled  to  share  alike  after 
the  death  of  Bond. 

The  interest  of  Bond  being  vested  in  Matthews,  to  give  him 
or  his  representatives  this  option  now,  would  be  contrary  to 
what,  from  the  entire  case,  most  be  inferred  was  the  contract 
and  understanding  of  these  partners,  ineqnitable  and  nnjnst. 

Of  the  general  rule'  that  the  representatives  of  a  deceased 
partner  have  this  election,  when  the  partnership  is  continued 
without  their  assent,  there  is  no  doubt. 

But  here  this  interest  is  vested  in  one  of  the  partners  who 
has  consented  to  the  continuance  of  this  co-partnership;  the 
reason  of  the  rule  ceases,  and  he  cannot  be  permitted  to  share 
in  a  manner  different  from  and  in  violation  of  the  manifest 
understanding  of  the  parties. 

Although  not  embraced  in  the  petition  for  a  rehearing,  it  is 
urged  that  rent,  instead  of  interest,  should  be  charged  upon  the 
share  in  the  mills  and  real  estate  originally  belonging  to  Bond. 
Such  was  my  first  impression. 

The  whole  matter  of  the  negotiation  after  the  death  of  Bond 
is  left  very  obscure;  no  terms  or  conditions  satisfactorily  estab- 
lished in  the  pleadings  or  proofs.  The  master,  in  fixing  upon 
a  reasonable  rent,  must,  in  fact,  resort  to  the  profits  made  by 
the  mills,  which  formed  the  principal  business  of  this  co-part- 
nership, and  it  will,  in  fact,  by  changing  the  decree  in  this 
respect,  be  but  allowing  profits  by  another  name,  which  the 
case  made  will  neither  call  for  nor  justify. 

^here  is  much  that  is  obscure  in  this  case,  but,  upon  the 
whole,  I  think  that  the  equity  of  the  case  does  not  call  for  or 
justify  the  relief  sought  for  by  the  petition  for  a  rehearing. 

Motion  denied,  and  the  order  for  a  stay  of  proceedings 
vacated. 
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John  JB.  Sohwan  and  others  y.  Tunis  8.  WendelL 

JUks  r«guif<<«f  of:  AnnMx  In  mpporf  of.  A  plea  of  a  itated  aooonnt  miut  a^w 
the  acoounta  letUed  all  Ihe  dealings  between  tiie  parties;  that  the  aooounte  were 
/Hct  and /a<r,  and  doe;  and  theee  avennente  most  be  sapported  bj  an  answer  to 
the  same  effect 

▲  plea  of  a  release,  nnsapported  bj  an  answer,  is  insoffioient. 

The  bill  of  complaint  alleges  that  on  the  6th  of  March,  1886, 
Tunis  S.  Wendell,  who  was  then  acting  as  trustee  of  the  com- 
plainant, Catharine  Sohwans,  inquired  of  said  Catharine  whether 
it  was  not  probable  that  the  interests  which  the  co-heirs  of 
Abraham  Sheridan  held  in  common  with  said  Catharine  in  17 
inlots  and  4  outlots,  in  the  borough  of  Brie,  Pennsylvania, 
could  be  purchased;  adding  at  the  same  time  that  he  had  re- 
oeived  an  offer  for  the  whole  property.  After  some  conversa- 
tion between  the  said  Wendell  and  the  complainant  John  B. 
Schwarz,  husband  of  said  Catharine,  it  was  proposed  by  Wen- 
•deU  and  assented  to  by  said  John  E.  Schwarz  without  consult- 
ing Catharine  Schwarz,  the  cwtui  qw  trusty  that  he,  Wendell, 
should  raise  sufficient  money  to  buy  the  interest  in  said  lots, 
not  held  and  owned  by  said  Catharine,  and  for  that  purpose, 
he,  said  Wendell,  should  visit  the  city  of  Philadelphia,  where 
the  persons  owning  the  property  resided,  and  endeavor  to  pur- 
•chase  the  same;  and  for  his  trouble  should  receive  one-half  of 
the  profits  arising  from  the  purchase  of  said  lots.  That  on  the 
•day  following  this  'interview,  the  said  John  B.  and  Catharine 
43Am,e  to  the  city  of  Detroit  at  the  solicitation  of  Wendell, 
and  the  said  Wendell  then  required  said  Catharine  to  execute  a 
note  of  that  date  for  $4,000,  payable  in  90  days  to  him  or  his 
order  at  the  Bank  of  Michigan,  to  enable  him  to  raise  the  nec- 
essary means  to  purchase  the  property.  Against  this  proposi- 
tion John  B.  Schwarz  protested,  and  said  it  was  a  variation 
from  his  (Wendell's)  proposition  of  the  day  before,  to  furnish 
the  money,  and  that  to  require  the  said  Catharine  to  furnish 
the  money,  and  give  him,  the  said  Wendell,  a  share  in  the 
expected  profits,  would  be  unjust;  to  which  Wendell  replied, 
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thAt  he  had  made  his  oaloolationsand  preparations  to  commence 
his  jonrneyy  and  if  they  declined  sending  him,  $2,000  would 

not  indemnify  him  against  the  damage  he  would  there- 
[*396]     by  suffer.     The  said  ^Catharine  then,  without  under^ 

standing  the  proposition  or  terms  upon  which  Wen- 
dell proposed  to  bay  said  property,  and  being  urged  by  her 
husband,  John  £•  Schwars,  and  the  said  Wendell,  and  acting 
on  their  advice,  executed  the  said  note  and  delivered  it  to 
WendelL 

Immediately  after  the  said  Wendell  drew  up  a  memorandum 
of  agreement,  set  forth  in  the  bill  of  complaint,  between  him- 
self and  the  said  John  E.  Schwars,  on  the  part  of  said  Oathar- 
ine,  reciting  that,  as  he  had  procured  on  that  day  t4,000  from 
the  Bank  of  Michigan  for  the  purpose  of  purchasing  the  inter- 
ests of  Richard  P.  Harding  and  John  6.  Thomas  in  the  17 
inlots  and  4  outlets,  in  the  borough  of  Brie,  Pennsylvania;  that 
he,  said  Wendell,  should  immediately  proceed  to  Philadelphia 
for  the  purpose  of  purchasing  the  said  property;  and  that  he 
should  have  one-half  of  all  the  profits  arising  from  the  purchase 
of  said  property,  or  if  he  succeeded  in  only  purchasing  part  of 
the  property,  he  was  to  have  one-half  the  profits  on  the  portion 
acquired,  and  his  expenses.  And  it  was  further  provided  in 
said  agreement  that  if  he  did  not  succeed  in  making  the  pur- 
chase, sud  Catharine  should  pay  his  traveling  expenses  merely, 
and  it  was  also  agreed  tliat  if  he  purchased  any  other  property 
it  should  be  for  the  benefit  of  the  said  Catharine.  Hie  bill 
alleges  this  memorandum  was  signed  by  the  said  Wendell  and 
John  E.  Schwarz  without  the  knowledge,  direction  or  oonsent 
of  the  said  Catharine.  On  the  8th  March  Wendell  started, 
having  previously  obtained  the  amount  of  the  note  made  by 
SMd  Catharine  of  the  Bank  of  Michigan.  On  the  19th  March 
he  purchased  of  John  G.  Thomas  and  wife  their  interest  in  said 
lots,  being  one  undivided  third  part,  for  tl,200,  and  took  the 
title  in  his  name  as  trustee  of  the  said  Catharine.  Wendell  then 
made  other  purchases  of  real  estate  for  said  Cathariiie  to  the 
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amount  of  about  tl,600,  and  paid  therefor  out  of  the  money 
derived  from  said  note  of  t4,000.  Complainants  cannot  state 
the  amount  precisely  of  all  the  purchases,  as  no  aooount  of  said 
$4,000  has  been  rendered,  and  all  the  deeds  not  being  in  the 
possession  of  the  complainants. 

The  biU  further  states  that  no  part  of  said  $4,000  note  has 
ever  been  repaid  to  the  complainants,  but  alleges  that  a  large 
sum  remains  unexpended  for  the  use  of  the  said  Gatharine,  and 
unaccounted  for  by  said  Wendell.  The  $4,000  note  became 
due  on  the  10th  of  June,  1886,  and  on  request  of  Wen- 
dell that  some  other  person  should  be  ^procured  as  an  [*897] 
indorser  on  the  note  which  was  to  be  made  to  renew 
the  one  falling  due,  the  said  Catharine  procured  Bnrotas  P. 
Hastings  to  indorse  the  same.  This  renewed  note,  when  it 
became  due  at  the  bank  on  the  dlst  of  August,  1836,  was  paid 
by  said  Wendell  out  of  money  belonging  to  said  Catharine. 

The  bill  further  states  that  Wendell,  on  or  about  September 
3,  1836,  mentioned  that  he  had  a  chance  to  sell  his  share  of  the 
Erie  property  to  one  Abijah  Fross,  who  complainants  believe 
was  a  man  of  little  or  no  credit  or  responsibility,  for  the  sum  of 
$6,000,  but  ofiFered  to  sell  it  to  said  Catharine,  and  take  a  cer- 
tain mortgage  which  she  held  against  one  Joshua  Boyer,  and  to 
receive  the  balance  in  a  note  of  hand  on  long  time,  to  which 
said  complainant  John  E.  said  he  would  consent  if  Catharine 
was  willing  to  agree  thereto.  In  a  few  days  after  an  assign- 
ment of  the  mortgage  and  a  note  for  the  balance  of  the  $5,000 
was  prepared,  which  the  said  Catharine  declined  signing,  say- 
ing that  the  said  Wendell  must  wait  for  his  share  of  the  profits 
until  the  property  was  sold. 

The  bill  of  complaint  further  states,  that  afterwards,  and  on 
or  about  the  commencement  of  1837,  John  K  and  Catharine 
Schwarz  on  the  one  part,  and  Wendell  on  the  other,  became 
dissatisfied  with  each  other,  and  it  was  agreed  between  them 
that  the  said  Wendell  should  transfer  all  the  trust  property  in 
his  possession  to  the  complainant,  Eurotas  P.  Hastings,  ap- 
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pointed  hj  said  Catharine  as  her  trustee  to  hold  the  same;  and 
papers,  deeds  and  conveyances  were  prepared,  and  on  the  28th 
January,  1887,  said  John  B.  and  Catharine  and  Eurotas  P. 
met  said  Wendell  to  have  him  execute  the  said  deeds;  that  on 
the  same  day  after  the  deeds  were  laid  on  the  table,  but  before 
their  execution,  said  Wendell  presented  and  required  said  Cath- 
arine to  sign  as  an  implied  condition  of  his  transferring  said 
trust  property,  a  note  bearing  date  that  day  for  $3,980.24,  paya- 
ble in  three  years  from  date  to  said  Wendell  or  bearer;  that  said 
demand  was  a  surprise  upon  complainants;  the  said  WendeU 
also  at  the  same  time  produced  a  memorandum  not  intelligible 
to  them,  wherein  he  charged  said  Catharine  $5,000  for  his  share 
of  the  Erie  property,  and  after  deducting  certain  items  pre- 
sented the  said  balance  of  $3,980.24. 

The  said  Catharine  insisted  that  the  demand  of  said  Wen- 
dell was  unjust;  but  he  insisting  upon  it^  she,  for  the 
[*398]  purpose  of  avoiding  any  ^difficulty,  and  to  get  the 
property  out  of  his  hands,  after  hastily  consulting 
with  John  K  Schwarz,  signed  said  note.  Wendell,  before 
signing  the  deeds,  requested  said .  Hastings,  as  trustee  of  said 
Catharine,  to  sign  said  note,  and  he  without  any  knowledge  of 
the  facts  and  circumstances,  and  at  the  request  of  said  Catha- 
rine, signed  it.  The  note  was  delivered  to  defendant,  and  the 
conveyances  executed  and  delivered.  And  the  bill  prays  for 
an  accounting,  and  that  the  note  be  delivered  up  to  be  canceled* 

To  the  bill  the  defendant  filed  a  plea. 

The  plea  states  that  at  the  time  when  the  defendant  assigned 
the  trust  estate  to  Hastings,  as  is  stated  in  the  bill,  he  rendered 
to  the  said  Catharine  and  Hastings  an  account  of  all  money  and 
property  received  by  him  as  trustee,  and  an  account  was^  then 
taken  between  the  parties  of  all  money  received  and  paid  out 
by  defendant  as  such  trustee,  and  all  his  transactions  as  such 
trustee,  and  on  such  accounting  there  was  found  due  from  said 
Catharine  to  said  defendant  $4,160.63,  and  that  balance  was 
stated,  agreed  upon  and  acquiesced  in,  by  the  said  Catharine^ 

874 


FIRST  CIRCUIT.  898 


SOBWIBS  T.  WkrOKLL. 


Earotas  P.,  and  John  E.,  and  thereupon  defendant  took  a  note 
from  and  executed  by  the  said  John  E.  for  tl  80.59,  and  he 
then  took  from  said  Catharine  and  Eurotas  P.  as  trustee, 
another  note  executed  by  them  for  $3,980.24,  payable  to  defend- 
ant or  bearer,  three  years  after  date,  with  interest  at  six  per 
cent  per  annum,  and  dated  the  same  day,  January  28, 1837,  the 
said  two  notes  amounting  together  to  the  said  sum  of  $4,160.83; 
the  former  of  which  notes  is  in  possession  of  defendant,  but 
the  latter  has  been  sold  and  transferred  by  him. 

The  plea  avers  the  settlement  of  all  things  relative  to  the 
trust,  and  the  execution  of  an  indenture  by  the  said  John  E. 
and  Catharine,  and  the  said  Eurotas  P.  as  her  trustee,  and  the 
said  defendant,  of  the  same  date  with  said  notes,  wherein,  after 
reciting  his  having  formerly  acted  as  trustee,  his  having  exe- 
cuted deeds,  entered  into  covenants,  and  done  other  acts  at  the 
request  of  said  Catharine  and  John  E.  which  might  create  a 
personal  liability  on  his  part,  and  his  having  assigned  the  trust, 
the  said  John  E.  for  himself,  his  heirs,  etc.,  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar  paid,  covenanted 
and  agreed  to  save  harmless  and  indenmified,  and  keep  defended 
the  said  defendant  of  and  from  all  acts,  deeds  and  covenants, 
by  him  as  such  trustee  done  or  executed,  and  from  all 
liabilities  existing  *or  which  might  arise  by  reason  of  [*399] 
his  having  acted  as  such  trustee,  and  to  reimburse  hiin 
for  all  losses  he  might  be  compelled  to  sustain  by  reason 
thereof.  And  the  said  Eurotas  P.,  for  the  like  consideration, 
covenanted  and  agreed  in  like  manner  as  the  said  John  E.,  so 
far  as  the  funds  and  property  belonging  to  the  said  Catharine, 
and  in  his  hands,  as  trustee,  would  enable  him,  and  to  that 
extent  and  no  more. 

Joy  A  Porter,  for  complainants: 

The  plea  is  insufficient,  for  two  reasons. 

1.  It  is  not  averred  in  the  plea  that  the  account  which  was 
stated  was  a  true  and  just  account,  to  the  best  of  the  defend- 
ant's knowledge  and  belief.    This  is  necessary,  although  the 
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bill  does  not  impeach  the  accoant  on  the  ground  of  fraud  or 
error:  S  Johns.  Ch.,  $88-^91;  Beames  PL,  2S0;  S  Atk.^  70; 
Coop.  JRf.,  279;  MUf.  Ft,,  260;  4  Paige,  195. 

2.  The  plea  does  not  put  in  iBsue  the  matters  charged  in  the 
bill  It  does  not  deny  the  constractive  fraud  alleged,  nor  the 
imposition.  The  plea  should  deny  the  fraud  charged,  or  the 
facts  which  constitute  the  fraud:  4  Johns.  Ch.,  696;  3  Paige, 
977,  278;  2  Atk.,  119. 

2>.  Goodwin,  in  support  of  the  plea: 

The  plea  sets  forth  an  accounting,  settlement^  notes  for  bal- 
ance, and  an  agreement  by  the  complainants  to  indemnify  the 
defendant  against  all  his  doings  as  trustee,  and  all  losses  and 
liabilities  arising  theref ronL 

1.  To  a  bill  for  an  account,  an  account  stated  and  a  settle- 
ment constitute  a  good  plea  in  bar,  and  such  account  can  be 
opened  only  in  case  of  a  palpable  mistake  or  fraud.  So  a  release 
is  a  good  bar  to  such  or  any  bill,  and  can  only  be  set  aside  for 
fraud. 

2.  Here  not  only  a  settlement  and  a  note  for  the  balance  due 
and  agreed  upon  on  accounting  are  shown,  but  also  an  agree- 
ment by  these  very  complainants  to  indemnify  the  defendant 
in  respect  to  the  matters  complained  of.  This  is  stronger  than 
a  release.  |If  complainants  succeed,  defendant  has  directly  an 
action  against  them  co-extensive  with  their  recovery.  This  a 
court  of  chancery  will  never  tolerate;  on  the  contrary,  if 
complainants  could,  for  the  cause  alleged,  proceed  and  re- 
cover at  law,  a  court  of  chancery  would  upon  this 

[*400]  ^agreement  enjoin  thein  from  so  doing  and  prevent  the 
cross  actions.  On  the  covenant  Schwarz  and  Has* 
tings  are  personally  liable,  as  Wendell  was  on  the  note  he  gave 
to  the  bank:  2  Wheat.,  Jfi;  2  Am.  Cam.  Law,  198;  8  Cow.^ 
81;  9  Johns.,  884;  7  Cow.,  458. 

8.  Upon  the  bill  there  is  not  enough  shown  to  entitle  com- 
plainants to  relief.  The  settlement  was  long  after  the  trans- 
actions out  of  which  the  complaint  arises,  and  surely  parties^ 
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cesiuis  que  trust  as  weU  as  others,  may  settle  their  own  affairs, 
and  here  it  is  done:  1  Bald.  C,  C.  JR.,  4I8.  A  cestui  que  trust, 
whether  /erne  covert  or  otherwise,  is  in  equity  owner  of  the 
estate,  and  may  devise,  alien  and  encnmber  for  debts.  A  mar- 
ried woman  may  even  mortgage  the  estate  held  in  trust  for  her 
husband's  debts:  1  Madd.  E.,  453;  2  Kent,  162. 

4.  The  agreement  to  indemnify  (which  is  tantamount  to  a 
release  and  more),  is  not  mentioned  in  the  bill.  It  must  have 
full  and  complete  effect.  It  forms  a  perfect  bar,  and  could 
only  be  set  aside  for  fraud,  dearly  and  oonolusiFely  shown,  and 
upon  allegations  and  averments  in  a  bill  framed  with  that  view* 

Thje  Ghakcbllob: 

The  plea  in  this  case  is  insufficient.  It  merely  sets  up  the 
settlement^  release  and  covenants,  and  that  the  note  was  given 
for  the  balance  found  due  to  him.  It  does  not  state  the  man- 
ner in  which  the  account  was  rendered. 

It  is  alleged  in  the  bill  that  the  claim  for  which  the  note  in 
question  was  given  arose  from  the  profits  of  the  speculation 
upon  the  Erie  lots  therein  mentioned;  that  the  profits,  if  any, 
arose  from  the  use  of  the  funds  of  the  cestui  que  trust,  and  that 
the  amount  was  presented  on  a  slip  of  paper,  and  unintelligible, 
and  that  the  present  trustee,  Mr.  Hastings,  executed  the  cove- 
nant without  any  knowledge  of  the  facts. 

The  rule  is  very  well  stated  by  Lord  Bedesdale  in  the  case 
of  Roche  V.  MorgeU,  2  Sch.  A  Lef.,  726.     He  says: 

^^Upon  the  argument  of  a  plea  every  fact  stated  in  the  bill 
and  not  denied  by  the  answer  in  support  of  the  plea,  must  be 
taken  as  true.  The  plea  to  the  relief  (of  a  stated  account) 
ought  to  have  averred  that  the  accounts  settled  all  dealings 
between  the  parties,  that  the  accounts  were  jiut  and 
fair  and  due;  and  these  averments  *ought  to  have  [*401] 
been  supported  by  an  answer  to  the  same  effect." 

The  same  rule  is  also  substantially  stated  by  the  same  high 
authority  on  the  subject  of  pleading,  in  Mit.  Fl.,  262,  etc.  There 
are  many  other  authorities  sustaining  this  rule. 
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Withoat  going  into  the  oonsideratiMl  pf  tbe  other  point 
ndsed  at  the  hearing  as  to  the  raUtm  of  tlie  parties  as  trastee 
and  cestui  que  trust  at  this  time  {which  would  now  perhaps  be 
admitted),  I  most  uf  tibal  thk  seems  to  me  a  yery  proper  case 
for  the  SfipHnitiwi  4^  die  role.  The  covenant  entered  into  by 
Mr.  Hastings^  the  n^w  trastee,  and  the  other  complainants,  under 
the  circumstances  alleged  in  the  bill,  cannot  vary  the  rule. 

The  plea  must  be  overruled. 

A  rehearing  of  this  cause  on  the  plea  filed  was  granted. 

Jay  it  Porter,  for  complainants. 
2>.  Goodtoin,  for  defendants. 

The  Chancellor: 

A  plea  is  a  special  answer  to  a  bill  demanding  the  judgment 
of  the  court  in  the  first  instance,  whether  the  special  matter 
urged  by  it  does  not  debar  the  complainant  from  his  title  to  an 
answer  which  the  bill  requires. 

The  rule  as  to  pleas  which  was  stated  on  a  former  occas- 
ion is  admitted  to  be  the  correct  one;  the  propriety  of  its  appli- 
cation to  the  case  under  consideration  is,  however,  questioned. 

It  is  not  necessary  to  reiterate  at  much  length  the  allegations 
of  this  bill,  as  they  were  before  fully  stated.  The  allegation 
that  this  claim  of  $6,000  in  substance  and  fact  arose  from  the 
use  of  the  trust  funds,  used  in  a  supposed  speculation  in  lands 
at  Erie,  is  not  denied.  It  is  further  alleged  that  this  demand 
was  unexpectedly  made  when  the  parties  had  met  together  to 
execute  the  deeds.  That  it  was  a  surprise  upon  the  cestui  que 
tnutf  that  the  defendant  insisted  that  the  cestui  que  trust  should 
purchase  this  interest^  that  he  insisted  upon  its  present  settle- 
ment, that  it  was  yielded  to  hastily  and  for  the  purpose  of 
getting  the  property  out  of  the  hands  of  the  defendant,  that 
the  new  trustee  signed  the  note  without  any  knowledge  of  the 
facts  and  circumstances  stated  in  the  biU. 

It  is  further  charged  that  no  part  of  the  $4,000  received  by 
the  trustee  has    been    repaid    to    the   complainants   or  any 
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of  them,  and  that  ""they  fully  believe  that  a  large  [*402] 
balance  of  said  money  still  remains  in  the  hands  of 
said  defendant,  and  unaccounted  for  by  him,  and  that  the 
account  was  presented  on  a  slip  of  paper  and  unintelligible. 
The  bill  also  prays  an  account  of  this  money,  as  well  as  to  be 
relieved  against  the  note,  and  for  such  further  and  other  relief 
as  the  circumstances  of  the  case  may  require.  Now,  whether 
these  allegations  relate  to  one  transaction  or  to  one  or  more 
items  of  a  complicated  account,  can  make  no  difference;  and 
without  reference  to  the  covenants  set  up  by  way  of  defense  in 
the  plea,  the  plea  unsupported  by  an  answer  cannot  bar  the 
complainants  from  an  answer  to  which  they  are  entitled,  and 
the  rules  of  pleading  as  before  stated  are  correct,  and  applicable 
to  this  case. 

But  it  is  insisted  that  the  covenants,  not  being  alluded  to  in 
the  bill,  constitute  a  bar  to  the  relief.  The  indenture  contain- 
ing these  covenants  bears  even  date  with  the  alleged  settlement 
and  note.  It  is  as  follows,  as  stated  in  the  plea  (after  the  pre- 
liminary recital),  that  ''this  defendant  had  executed  various 
deeds,  entered  into  several  covenants,  and  done  other  matters, 
at  the  request  of  the  parties  of  the  first  part  (the  said  Catharine 
and  the  said  John  £.),  some  or  all  of  which  might  then  create 
a  personal  liability  on  the  part  of  the  defendant,  and  that  this 
defendant  had  by  deeds  of  equal  date  therewith  assigned  over 
to  the  said  Eurotas  P.,  his  heirs  and  assigns,  at  the  request  and 
by  the  desire  and  appointment  of  the  said  Catharine,  all  the 
said  trusts  and  all  the  trust  property  belonging  to  the  said  Cath- 
arine heretofore  vested  in  him;  and  that  the  said  John  E.  in  and 
by  the  said  indenture,  in  consideration  of  the  premises  and  of 
the  sum  of  one  dollar  therein  acknowledged  to  have  been  re- 
ceived from  this  defendant,  did  for  himself,  his  heirs,  executors 
and  administrators,  covenant,  promise  and  agree  to  and  with 
this  defendant,  his  heirs,  executors  and  administrators,  that  he, 
the  said  John  B.,  should  and  would  well  and  truly  save  harm, 
less  and  indemnified,  and  keep  defended  this  defendant  and  his 
legal  representatives  of  and  from  aU  acts,  deeds,  covenants  and 
other  doings  which  he,  this  defendant,  at  any  time  theretofore 
had  done,  committed,  executed  or  entered  into  as  trustee  as 
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aforesaid,  or  in  the  ezecntion  of  the  said  tnuts,  and  of  and  from 
all  consequenoes  and  liabilities  of  every  kind  or  nature 
[*403]  then  existing,  or  whioh  might  thereafter  arise,  *f or  or 
hj  reason  of  his  (this  defendant's)  having  acted  as  snch 
trustee,  and  should  and  would  reimburse  this  defendant  and  his 
said  representatives  all  such  losses  or  sums  of  money,  if  any,  as 
he  or  they  might  be  legally  compelled  to  pay  or  sustain  for  or 
by  reason  of  his  (this  defendant's)  having  accepted  the  said 
trusts." 

It  was  held  in  the  case  of  Roche  v.  MargeUy  2  Sch.  ft  Lef., 
721,  that  a  plea  of  a  release  unsupported  by  an  answer  was 
insufficient,  although  the  same  objection  was  there  urged  whi<di 
is  now  taken,  that  the  bill  did  not  refer  to  it,  and  pray  that  it 
might  be  set  aside. 

Certainly  no  greater  effect  can  be  given  to  this  statement  than 
to  an  express  release.  On  the  contrary,  I  have  strong  doubts 
whether  the  covenants  set  out  in  this  plea  were  intended  to 
extend  to,  or  do  in  fact  reach  the  case  made  by  the  biU  at  alL 

The  manifest  intent  and  object  of  this  instrument  was  to 
indemnify  and  save  harmless  the  trustee  from  any  act  done  by 
him  in  the  execution  of  hb  trust.  The  prayer  of  the  bill,  among 
other  things,  is  that  he  may  account  for  money  belonging  to 
the  trust  fund,  which  they  charge  to  be  in  his  hands  unac- 
counted for. 

It  would  in  my  view  be  going  very  far  to  say  that  these 
covenants  shall  bar  and  preclude  the  complainants  from  an 
answer,  when  in  fact  th^y  were  intended  for  another  and  a  dif- 
ferent purpose.  But  I  do  not  intend  to  dwell  upon  this  view  of 
the  case,  as  it  is  not  now  intended  to  preclude  the  defendant  from 
whatever  benefit  he  can  properly  derive  from  this  defense  when 
supported  by  an  answer. 

Enough  has  been  shown,  I  think,  to  justify  the  conclusion  that 
the  plea  is  insufficient.  To  obviate  any  embarrassment  which 
may  be  apprehended  from  the  form  of  the  entry,  the  order  will 
be  that  the  plea  stand  for  an  answer  with  liberty  to  accept,  (a) 

(a)  Thii  ease  came  on  for  final  haarlnj;  on  pleadings  and  proofii  before  GhaneoDor 
Vanning,  and  is  reported  in  Walker*8  Chanoexy  Reports,  SJ87.  The  settlement  relied 
npon  in  this  plea  was  there  set  aside,  and  an  aoconnttng  ordered. 
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Daniel  D.  Sinolair  ▼.  Addiaon  J.  ComBtook  and  othera. 

Town  plat:  Dedication.  Where  the  proprietors  of  a  Tillage  plat  have  made  a  plan 
by  which  they  have  dedicated  land  for  streete,  or  for  a  pnblic  square,  and  have 
sold  lots  in  reference  to  such  plan,  they  cannot  afterwards  resume  and  exerdse 
sots  of  ownership  over  the  land  thus  dedicated,  which  will  deprtye  their  grantees 
of  any  priYileges  or  adrantages  which  they  might  derire  from  having  the  streets 
or  square  kept  open,  (a) 

Bat  in  ereiy  such  esse  the  intention  to  appropriate  the  land  tor  the  purpose  claimed 
must  he  dearly  apparent.  (6) 

DedieaUtm:  Be/utal  to  accept.  Where  a  lot  was  marked  on  a  town  plan  as  "Court 
House  Square,**  the  purpose  being  to  donate  it  to  the  county  for  the  erection  of 
a  court  house  and  jafl  thereon,  and  the  ooun^  erected  these  buildings  on  another 
lot,  it  was  held,  that  this  constituted  sufficient  evidenoe  of  the  refusal  of  the 
county  to  accept  the  donation,  and  the  proprietors  were  at  liberty  to  appropriate 
it  toother  purposes. 

After  such  refusal,  the  purchasers  of  other  lots  on  the  plat  have  no  right  to  insist 
that  such  lot  shall  be  kept  open  as  public  grounds. 

Motion  to  dissolye  injanotion  on  bill  and  answer. 

The  bill  of  complaint  alleges  that  the  plan  or  plat  of  the  vil- 
lage of  Adrian  was  laid  out  in  1827-8  by  Addison  J.  Comstook, 
one  of  the  def  endants,  who  was  the  owner  of  the  lands  consti- 
tuting the  same;  that  the  plat  of  said  village  was  duly  recorded 
in  the  register's  office  as  required  by  the  statute;  that  on  the 
plat  lot  number  14  was  given  by  the  proprietor  to  the  county 
of  Lenawee,  for  a  court  house  and  jail;  that  at  the  time  the 
village  of  Adrian  was  laid  out  the  county  seat  of  said  county 
waa  at  Tecumseh;  and  it  was  the  intention  of  the  proprietor 
that  lot  14  should  be  used  as  well  for  a  public  square  as  for  a 
court  house  or  jail;  that  it  had  been  so  used  from  the  time 
said  village  was  laid  out,  with  the  knowledge  and  assent  of  the 
defendant. 

The  bill  states  that  the  defendiut  sold  lot  49,  adjoining  lot 
14,  and  described  the  same  as  bounded  on  the  north  by  the 

(a)  a^Bmithv.  Lode,  181fich.,68. 

9)8eeiVoplev.Joaes,6Mich.,  ITS:  Ptajpls  v.  BtanMsm  t  Doug.  Xich.,  SM;  Cbofc 
V.  vaiage  of  HOUdate,  7  Mich.,  115;  Lee  v.  Lake,  14  Mich.,  IS;  TSUtman  v.  People, 
It  Ifkli.,  401:  Baker  V.  JoJbnsCait,  tl  Miflh.,  319. 
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public  square;  that  lot  49  had  been  subdivided  and^  sold,  and 
the  purohaaen  had  erected  on  the  same  valuable  buildings 
fronting  on  the  pubHe  square  as  described  in  the  deed  of  lot 
49,  with  the  full  belief  that  lot  14  would  always  remain  a  pub- 
lic square  for  the  common  benefit  of  the  inhabitants  of  said 
village.  The  bill  alleges  the  defendant  had  full  knowledge  of 
the  expectation  of  those  who  erected  the  buildings  fronting  lot 
14,  and  made  no  objection  thereto. 

The  bill  also  alleges  that  the  defendants,  with  others^  made 
additions  to  said  village  plat,  and  procured  to  be  pub- 
[*405]     lished  a  map  of  the  said  ^village,  upon  which  lot  num- 
ber 14  was  designated  as  a  pMie  equart,  and  another 
lot  was  designated  as  the  site  of  the  court  house  and  jail,  and 
caUed  Court  House  Square. 

That  the  complainant,  believing  lot  14  would  always  remain 
open,  purchased  one  of  the  subdivisions  of  lot  49,  fronting  on 
the  public  square,  or  lot  14. 

By  an  act  of  the  legislature  approved  21st  March,  1836,  it 
was  declared  the  county  seat  should  be  established  at  Adrian, 
from  and  after  the  first  Monday  of  November,  1888.  On  the 
6th  of  June,  1837,  defendant  Comstock  deeded  to  the  supers 
visors  of  the  county  of  Lenawee  a  piece  of  land  at  or  near  the 
village,  for  a  court  house  and  jail.  On  the  6th  of  June,  1837, 
defendant  Comstock  deeded  lot  14  to  G^rge  Crane,  his  heirs 
and  assigns,  in  fee  simple,  without  consideration.  Immediately 
after  this  conveyance  Crane  caused  public  notice  to  be  given  that 
he  would  sell  at  public  auction  lot  14,  the  same  having  been  sub- 
divided into  ten  lots.  The  complainant,  and  others  also,  who 
had  purchased  parts  of  lot  49,  as  subdivided,  caused  public 
notice  to  be  given  before  and  at  the  time  of  the  selling  of  the 
subdivisions  of  lot  14,  that  Crane  had  no  right  to  sell  and  con- 
vey the  same,  as  it  was  reserved  for  a  public  square,  and  pri- 
vate buildings  could  not  be  erected  thereon,  and  that  his  right 
to  the  same  would  be  litigated.  Lot  14  as  subdivided  was  sold, 
however,  and  the  defendants  became  the  purchasers.    The  bill 
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charges  that  the  defendants  are  about  to  erect  buildings  on  lot 
14,  as  sabdivided,  hj  which  the  complainant  will  be  greatly 
injured,  etc.  And  it  prays  injunction  to  prevent  sach  erections. 
A  preliminary  injunction  was  granted. 

The  answer  admits  the  village  of  Adrian  was  laid  out  as 
stated,  and  that  lot  14  is  on  the  plat  reserved  to  the  county  of 
Lenawee  for  a  court  house  and  jail.  At  the  time  of  the  laying 
out  of  the  village  of  Adrian  the  county  seat  was  at  Tecumseh, 
and  it  was  understood  and  declared  that  lot  14  was  only  to  be 
used  by  the  county  for  a  court  house  and  jail,  and  for  no  other 
purpose  whatever;  and  the  statement  was  repeatedly  made  to 
the  citizens  of  Adrian,  and  the  defendant  expected,  if  the  same 
was  not  used  for  the  purposes  for  which  it  was  reserved,  it 
would  revert  to  hinL  The  answer  admits  that  on  the  first  of 
March,  1828,  defendant  OomstOck  acknowledged  the  plat  of 
the  village  of  Adrian,  and  under  his  hand  and  seal  granted  the 
streets  and  lot  14  for  the  purposes  named  and  expressed 
on  the  map  of  the  plat  *of  said  village,  which  was  [*406] 
duly  recorded.  Lot  14  has  been  open  from  that  time 
until  the  present,  with  the  knowledge  of  the  defendant,  but 
without  any  express  assent;  admits  there  was  a  bond  or  agree- 
ment as  set  forth  in  the  bill  to  sell  lot  49,  in  which  it  was 
described  as  bounded  on  the  north  by  the  public  square,  and 
on  December  28, 1885,  in  accordance  with  the  provisions  of  the 
bond,  a  deed  was  made  bounding  it  in  the  same  manner.  The 
subdivision  of  lot  49  is  admitted,  and  the  sales  to  the  complain- 
ants and  others,  and  the  erection  of  buildings;  but  it  is  denied 
that  the  complainant  had  any  assurance  that  lot  14  would 
remain  open,  nor  had  he  any  reason  to  believe  the  defendants 
would  ever  assent  to  it  remaining  open  and  unoccupied,  for 
Comstock  had  asserted  and  given  notice  before  and  at  the  time 
of  the  sale  of  lot  49,  and  before  and  at  the  time  of  the  erection 
of  the  buildings  thereon,  that  he  should  claim  lot  14  if  the 
county  did  not  use  it  for  the  purpose  specified  in  the  grant  to 
the  county.    The  answer  admits  the  making  of  an  addition  to 


406  CASES  IN  CHANOBRY. 


BwoLAiB  T.  ComnocK. 


the  village,  the  publishiog  a  map,  as  alleged  in  the  bill  upon 
which  lot  14  is  designated  as  a  public  square,  and  another  lot 
is  called  **  Court  House  Square,"  but  denies  that  Comstock,  the 
defendant,  ever  assented  to  the  map  being  made,  and  avers 
that  it  does  not  correspond  with  the  original  on  record;  admits 
the  change  of  the  county  seat  from  Tecumseh  to  Adrian  in 
November,  1838;  admits  that  defendant  Comstock  did  convey 
to  the  county  of  Lenawee  a  lot  for  a  court  house  and  jail  in 
June,  1837;  admits  that  defendant  Comstock,  on  June  5, 1887, 
conveyed  lot  14  to  Crane;  says  that  by  act  of  the  legislature 
the  board  of  supervisors  had  the  authority  to  fix  the  county 
seat  or  court  house  on  such  lot  as  might  be  conveyed  to  them^ 
and  that  they  did  so  fix  the  same  on  a  lot  between  Front  and 
Toledo  streets,  and  the  defendant  conveyed  the  same  to  the 
supervisors  on  the  7th  of  March,  1887,  and  that  it  was  under- 
stood by  the  board  of  supervisors,  as  well  as  defendant  Com- 
stock, that  lot  14  reverted  to  defendant  Comstock;  but  he 
agreed  at  that  time  to  give  lot  14  or  the  avuls  thereof  to  the 
board  of  supervisors  for  the  purpose  of  erecting  the  county 
buildings;  and  George  Crane  was  agreed  upon  as  commissioner 
to  receive  the  title  and  sell  and  dispose  of  the  same  for  the  ben- 
efit of  the  county.  The  deed  was  made  to  Crane  on  the  day 
mentioned  in  the  bill,  and  Crane  gave  back  an  instrument 

declaring  he  held  the  same  in  trust  for  the  county,  to 
[*407]     be  disposed  *of,  and  the  avails  used  in  erecting  county 

buildings;  admits  that  Crane  gave  no  other  considera- 
tion than  as  above  mentioned,  and  that  he  sold  the  same  as 
trustee  for  the  county  duly  appointed,  at  public  auction,  as 
alleged  in  the  biU;  admits  the  complainant  gave  notice  that  lot 
14  was  a  public  square,  etc.,  as  mentioned  in  bill  of  complaint; 
admits  defendants  are  about  to  erect  buildings  on  lot  14,  as 
subdivided,  but  denies  that  it  will  materially  obstruct  the  view 
of  the  complainant  from  lot  49,  as  there  is  a  street  30  feet  in 
width  running  on  the  line  of  lot  14,  and  between  that  and  lot 
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49.    The  defendants  pray  to  have  the  same  advantage  as 
thongh  they  had  demurred  to  bill  of  complaint,  etc 

A.  Iklehy  in  support  of  the  motion: 

The  original  grant  of  the  lot  in  question  (No.  14  in  the  vil- 
lage of  Adrian)  was  a  conditional  one,  being  given  for  a  court 
house  and  jaaL 

Whether  a  condition  he  precedent  or  mbeequent  will  depend 
on  the  intention  of  the  parties  creating  the  estate:  Htday  v. 
Zing,  3  Pet.  R.,  346. 

The  county  seat  could  not  be  changed  without  an  act  of  the 
legislature,  nor  could  the  lot  in  question  be  used  for  the  purpose 
designated  without  such  an  act.  The  intention  of  the  parties 
must  have  been,  therefore,  to  set  apart  this  lot  for  the  purpose 
of  putting  upon  it  a  court  house  and  jail,  if  the  legislature 
should  pass  such  an  act.  The  building  of  a  court  house  and 
jail,  or  at  least  an  acceptance  of  the  grant  for  that  purpose, 
was  necessary  before  the  grant  took  effect,  and,  until  that  was 
done,  both  the  fee  and  the  possession  remained  in  Comstock. 

In  the  case  of  the  Mrst  Parish  in  SuUon  v  CdU^  8  Pick.,  282, 
land  given  for  the  use  of  schools,  it  was  decided,  could  not  be 
recovered  by  the  donors  until  they  had  accepted  the  grant  or 
made  an  entry  under  it. 

In  Hdyden  v.  Ink.  of  Stottghton,  4  Pick.  R.,  528,  there  was 
an  acceptance  of  the  grant  by  vote  of  the  defendants.. 

The  act  of  the  legislature  passed  in  1836,  establishing  the 
seat  of  justice  at  Adrian  from  and  after  November  1, 
1838,  gave  to  the  supervisors  *the  right  to  put  the  [*408] 
county  buildings  on  this  lot,  or  such  other  lands  as 
might  be  given  for  that  purpose,  in  the  village  of  Adrian. 
They  were  subsequently  placed  by  them  on  another  lot,  which 
was  deeded  for  that  purpose  by  said  Comstock,  March  ?,  1837. 
The  object  for  which  the  lot  in  question  was  given  was,  there- 
fore, never  accomplished;  the  lot  was  never  accepted  nor  used 
for  a  court  house  and  jail;  on  the  contrary,  the  act  of  the  board 
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of  anpenriflore  was  an  express  rejection  of  the  lot,  and  an 
aoceptanoe  of  another  from  the  same  donor. 

A  condition  precedent  most  take  place  before  the  estate  can 
Test  or  be  enlarged,  and,  nntil  the  condition  be  performed,  the 
estate  cannot  be  claimed  to  vest:  B  Slack  Cam.,  154. 

The  condition  most  be  literally  performed,  and  even  a  court 
of  chancery  will  not  vest  an  estate  when,  by  reason  of  a  con- 
dition precedent,  it  will  not  vest  in  law:  Popham  v.  BampfiM, 
1  Yem.,  88;  4  Kent,  125:  Vanhome  v.  Dorrance,  2  Dall.  R, 
317;  Shep.  Touchy,  460. 

2.  If  it  be  conceded  that  the  grant  took  effect  immediately 
on  recording  the  map  of  the  village,  the  occupation  of  the  lot 
for  a  court  house  and  jail  was  a  condition  subsequent,  and  the 
location  of  the  county  buildings  on  another  lot  was  a  relin- 
quishment of  all  right  under  the  grants,  and  the  premises 
reverted  to  the  donor. 

On  condition  broken  the  whole  property  reverts:  Shq^ 
Touch.,  120;  Gray  v.  Blanchard,  8  Pick.  R,  284. 

Lands  given  on  condition  that  the  public  buildings  of  the 
parish  be  erected  thereon  revert  to  the  donor  if  the  seat  of  jus- 
tice of  the  parish  be  removed  by  an  act  of  the  legislature:  4 
Kent,  126. 

So  a  neglect  to  comply  with  the  condition  to  build  a  school 
house  for  twenty  years  operates  as  a  forfeiture  of  a  grant: 
Hoyden  v.  Inh.  of  StoughUm,  5  Pick.  R,  228;  Lessee  of  S^^kerry 
V.  Pond,  etc.,  6  Ohio  R,  387;  Seire  of  SuUivofU  v.  Oomtnie' 
eionere  of  PVanJelin  Co.,  3  Ohio  R,  89. 

This,  too,  is  the  express  provision  of  the  statute  of  the  state 
under  which  the  grant  was  made:  StatuUe  18SS,  p.  1S6. 
[*409]  8.  Deeding  premises  ^described  as  bounded  on  the 
north  by  the  public  square  gave  no  right  as  to  lot  No. 
14.  It  was  a  mere  description  of  the  lot  conveyed.  The  sale 
was  made  of  a  village  lot  by  its  number,  and  in  reference  to 
the  village  plat  on  record.  The  record  showed  the  true  char- 
acter of  the  grant  of  lot  No.  14,  and  the  term  ^^  public  square  ^ 
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ooold  haye  been  nnderstood  only  as  applying  to  lot  No.  14,  as 
there  given,  and  not  otherwise.  The  record  showed  that  the 
only  interest  which  the  public  oonld  have  in  it  was  to  occupy 
it  for  a  court  house  and  jail. 

But  the  record  is  notice  to  the  world  of  the  character  of  the 
grant:  JMee  et  ai.  «.  MethodUt  Churchy  4  Ohio  B.,  615. 

The  term  way  or  highway  has  in  law  a  fixed  definite  signifi- 
cation,  alwa3r8  implying  certain  legal  rights.  Not  so  with  the 
term  ^*  public  square.''  It  has  no  fixed  legal  meaning.  It  im- 
plies no  covenant)  and  works  no  estoppel.  It  is  like  any  other 
term  descriptive  of  limits,  and  is  to  be  taken  in  its  general 
acceptation*  This  by  no  means  implies  that  it  should  be  what 
the  complainants  claim — ^an  open,  unindosed  space.  And  in 
this  case  the  answer  shows  that  at  the  time  of  the  conveyance 
of  lot  49,  and  subsequently,  it  was  understood  and  declared  to 
mean  that  the  lot  was  intended  for  public  use  for  a  court  house 
and  jail,  and  not  for  a  street  or  common. 

Besides,  the  lot  conveyed  neither  had  nor  required  these 
premises  to  give  access  to  it.  It  had  its  front  on  Main  street, 
and  has  been  subdivided  since  the  purchase  was  made  of  Oom- 
stock. 

4.  If  the  lot  did  not  revert  to  Comstock,  but  the  fee  is  still 
in  the  county  under  the  grant,  the  complainant  is  in  no  better 
position,  and  must  fail  in  the  suit.  By  the  grant  of  a  lot  for  a 
court  house  and  jail,  no  right  \&  given  to  the  owners  of  adjoin- 
ing lots  to  require  it  to  be  kept  unfenced,  or  without  buildings, 
or  open  as  a  street  or  highway.  Indeed,  this  would  defeat  the 
very  object  of  the  grant. 

In  the  case  of  the  Cambridge  Common,  it  was  decided  that 
inclosing  it  with  a  fence,  excluding  travel  by  horses,  carriages, 
teams,  planting  trees,  etc.,  was  not  inconsistent  with  the  grant; 
but,  the  land  being  appropriated  to  a  specific  public  use,  a  high- 
way over  it  would  be  inconsistent  with  the  grant:  16  Pick.  Ji., 
87. 

Under  the  grant  for  a  court  house  and  jail  there  is  a  full 
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right  not  onlj  to  inclose  the  premises  and  to  erect 

[*410]     thereon  a  coort  honse  and  *jail,  but  bams,  stables  and 

all  necessary  ontbaildings  for  the  ose  of  the  jailer  and 

others  necessarily  having  charge  of  the  pablic  buildings:  Joick- 

$on  V.  PUu,  9  Cow.  R,  69. 

And  an  occupying  of  the  premises  in  the  ordinary  mode  of 
occupying  village  lots  is  not  inconsistent  with  the  grant:     Th. 

5.  So  far  as  even  the  imaginary  rights  of  the  complainant 
can  go,  the  lots  on  the  south  side  of  the  premises  in  question 
are  abundantly  provided  for,  in  the  location  gratuitously  by 
the  defendants  of  a  street  thirty  feet  wide  adjoining  lot  No.  49. 

6.  Here  was  no  dediooHan  of  the  land  to  the  public  for  the 
purposes  claimed  in  the  bill.  Such  dedication  supposes  an  act 
to  be  done  by  the  owner  in  fee;  this  act  must  be  unequivocal, 
and  evidence  an  intention  to  grant  the  land  for  the  purposes 
claimed;  where  the  original  owner  continues  to  exercise  any 
acts  of  ownership  over  the  premises,  or  denies  the  right  of  the 
public  to  it,  or  claims  rights  in  himself  inconsistent  with  such 
dedication,  it  prevents  a  dedication.  Even  a  disability  to  exer- 
cise acts  of  ownership  over  it  will  prevent  it:  S  IhufU,^  1S7; 
10  Serg.  Jb  jB.,  il2;  Wood  v.  Vealy  6  Bam.  &  Aid.,  454;  Mar- 
per  «.  Charkstoorthy  4  Bam.  A  Cres.,  574;  /Vice  et  <mL  v. 
Methodist  Churchy  4  Ohio  R.,  515. 

The  facts  disclosed  by  the  bill  and  answer  forbid  the  idea  of  a 
dedication  of  the  lot  in  question,  to  be  kept  open  without  fence 
and  without  buildings.  They  show,  on  the  contrary,  that  it 
was  set  apart  for  a  purpose  totally  different,  and  every  act  of 
the  donor  in  reference  to  the  lot  has  been  in  accordance  with 
the  grant  last  mentioned.  The  answer  shows  that  before  the 
deeding  of  the  lot  owned  by  complainant,  at  the  time  of  deed- 
ing it,  and  subsequently  to  that  time,  he  denied  the  dedication 
of  the  lot  for  the  purposes  demanded  in  the  bill,  and  claimed 
fnll  and  perfect  right  to  the  same,  subject  only  to  the  interest 
acquired  by  the  public  for  the  uses  designated  in  the  plat  of 
the  village  of  Adrian. 
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Baker ^  Harris  <t  MiUerdj  contra: 

The  estate  conveyed  to  the  county  is  not  properly  a  trust 
estate.  No  trastee  and  cestui  que  trust.  The  title  is  absolute, 
except  that  they  take  on  condition  of  devoting  it  only  to  a  par- 
ticular use;  and  equity  would  restrain  from  any  other  use. 
It  conveys  the  fee  in  presenti^  although  the  county 
seat  was  not  then  established  at  Adrian,  *and  there  [*411] 
was  no  assurance  that  it  ever  would  be.  Suppose  it 
never  had  been,  would  the  land  have  reverted,  and,  if  so,  when  ? 
And  suppose  it  had  been  removed  from  Tecumseh  to  Palmyra, 
would  the  land  have  reverted  ?  How  does  it  appear  but  that 
the  county  seat  may  still  at  some  time  be  established  on  this 
lot?    Zatos  ofMichigany  1888^  p.  581. 

Comstock  has  dedicated  the  land  to  the  public,  and  given 
reason  to  expect  that  it  would  always  remain  a  public  square. 

1.  By  leaving  it  open  and  allowing  it  to  be  so  used  from  the 
time  of  laying  out  the  village. 

2.  By  designating  it  the  public  square  in  solemn  instruments. 
8.  By  having  maps  lithographed  and  circulated,  with  this  lot 

marked  as  a  public  square,  and  another  as  a  court  house  square, 
after  the  county  seat  had  been  removed.  Though  the  answer 
states  that  another  person  procured  the  maps,  it  does  not  deny 
a  knowledge  or  participation  on  the  part  of  Comstock,  nor  that 
he  circulated  them. 

These  are  unequivocal  acts  which  amount  to  a  grant  to  the 
public,  independent  of  the  consequence  on  the  original  plat, 
and  from  which  the  individuals  concerned  were  fully  justified 
in  concluding  that  it  was  always  to  be  a  public  square. 

The  location  of  the  court  house  and  jail  upon  another  lot, 
instead  of  this,  having  been  made  by  Comstock's  own  consent 
and  procurement,  he  cannot  take  advantage  of  it  as  a  forfeiture. 

Comstock,  having  conveyed  to  Hoag  (under  whom  complain- 
ant claims),  and  described  this  lot  as  the  ^*  public  square,"  and 
bounded  the  lot  conveyed  by  the  **  public  square,"  is  estopped 
from  denying  that  it  is  such. 
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The  act  to  provide  for  the  recording  of  town  plats,  etc., 
approved  April  12,  1827,  made  it  necessary  for  Ck)mstock  to 
make  and  record  a  plat,  bounding  and  specifying  all  the  streets 
and  public  grounds,  and  what  the  lands  so  described  were 
intended  for,  and  the  acknowledgment  and  recording  vested 
the  fee  of  such  land  in  the  county;  and  the  statute  expressly 
recognized  the  title  as  in  the  county,  by  the  provisions  that 
such  plat  should  Qot  afterwards  be  altered,  unless  satisfactory 
proof  was  adduced  that  all  persons  owning  any  lot  or 
[*412]  part  ^thereof  had  agreed  to  such  alteration;  by  this 
means  protecting  acknowledged  rights  of  persons, 
who  had  purchased  with  a  view  to  the  advantages  of  the  pub- 
lie  ground  so  set  apart;  and  not  subject  to  any  condition,  either 
subsequent  or  precedent. 

The  provisions  in  section  four  of  the  act  to  amend  an  act  to 
provide  for  establishing  seats  of  justice,  on  page  534  of  Laws 
of  Michigan  (1833),  do  not  apply  to  this  case,  as  this  convey- 
ance from  Comstock  was  made  under  another  and  entirely  dif- 
ferent law,  relating  to  towns  generally,  and  not  to  county 
seats,  and  under  which  the  donor  could  have  no  grounds  for 
claiming  a  reversion;  and,  further,  if  it  did  ever  apply  to  cases 
like  the  one  now  under  consideration,  it  can  have  no  influence 
here,  as  it  was  in  1835  repealed,  long  prior  to  anything  done 
herein. 

Thb  Ohakcsllob: 

There  is  no  doubt  that  when  the  proprietors  of  a  village  or 
town  have  dedicated  lots  for  streets  or  for  a  public  square,  and 
have  sold  lots  with  reference  to  such  plan,  they  cannot  resume 
and  exercise  rights  of  ownership  over  them,  which  will  deprive 
their  grantees  of  any  privilege  which  they  might  derive  from 
having  such  streets  or  squares  left  open. 

But,  in  every  such  case,  the  dedication  for  the  purpose  claimed 
must  be  made  clearly  apparent.  The  lot  in  question  was 
granted  to  the  county  of  Lenawee  for  the  purpose  of  a  site  for 
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a  court  honse  and  jail.  The  original  dedication  shows  that  such 
was  the  special  purpose  to  which  it  was  dedicated;  and  the 
answer  of  Comstook,  the  original  proprietor,  shows  that  it  was 
granted  for  this  and  no  other  purpose;  and  states  that  it  was 
always  so  declared  by  him. 

The  proper  authorities  of  the  county  of  Lenawee  designated 
another  and  a  different  lot  for  this  purpose,  and  have  actually 
erected  the  court  house  and  jail  on  another  and  different  lot  in 
the  village  of  Adrian. 

Comstocky  the  original  proprietor,  having  transferred  this 
lot  originally  dedicated  for  a  court  house  and  jail,  the  present 
complainant  claims  that  it  shall  be  kept  open  and  uninclosed. 
Comstock,  in  granting  the  adjoining  lot  to  the  grantor  of  the 
complainant,  describes  the  adjoining  lot  as  bounded  on  the  pub- 
lic square. 

If  this  lot  14  had  been  left  open  as  a  common,  and  not  desig- 
nated upon  the  original  plat  as  having  been  dedicated 
for  that  particular  purpose,  *I  should  have  no  doubt     [*^13] 
that  this  would  have  been  held  as  sufficient  evidence 
that  this  lot  had  been  dedicated  for  the  general  use  of  the 
inhabitants  of  the  village  of  Adrian. 

But  when  it  appears  by  the  public  records  that  it  was  dedi- 
cated to  a  particular  purpose,  it  would  seem  that  this  phrase- 
ology must  have  been  used  merely  by  way  of  description,  and 
was  not  intended  to  and  cannot  change  the  character  of  the 
grant. 

In  order  to  sustain  this  injunction  it  is  necessary  to  require 
that  a  lot  granted  for  one  purpose,  and  to  be  used  in  a  particu- 
lar way,  shall  in  fact  be  devoted  to  another  purpose,  which 
requires  it  to  be  used  in  a  different  manner. 

The  complainant  claims  that  it  shall  be  kept  open  as  a  com- 
mon, or  public  square.  The  record  shows  that  the  only  inter- 
est the  public  had  in  it  was  to  occupy  it  as  the  site  for  a  court 
house  and  jail;  and  the  record  must  be  considered  as  notice  to 
the  world  of  the  character  of  the  grant.    By  a  grant  of  a  lot 
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for  a  oourt  home  and  jail,  no  right  aocmeB  to  the  owners  of 
adjoining  lots^  that  it  shall  be  kept  open  and  nninclosed.  On 
the  contrary,  it  is  to  be  supposed  that  if  oconpied  for  these 
purposes  it  will  almost  neoessarily  be  inclosed,  and  occupied  by 
all  such  necessary  outbuildings  as  may  be  appendant,  such  as  a 
jail  yard,  the  usual  stable  and  necessary  outbuildings  for  the 
use  of  the  jailer  and  his  family. 

The  act  of  the  commissioners  establishing  these  buildings 
elsewhere  seems  to  me  a  sufficient  evidence  of  the  refusal  of 
the  county  to  accept  this  donation  according  to  the  condition 
of  the  grant,  and  that  it  must  in  fact  reyert  to  the  donor. 

Whether  this  shall  be  the  effect  or  not,  this  complainant  has 
no  right  to  insist  that  it  shall  be  kept  open  as  a  public  square 
or  common,  when  from  the  terms  of  the  grant  it  is  apparent 
that  such  was  not  the  intention  of  the  donor;  but  on  the  con- 
trary, from  the  object  of  the  grant,  if  accepted  and  used  for 
the  purpose  intended,  it  must  necessarily  have  been  occupied 
and  inclosed. 

Injunction  dissolyed. 
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Beeeiver,  when  one  vfiU  he  appointed.  Where  oomplalnant  hj  his  MH  ihow  m  legal 
title  to  Umds  in  pcweeerton  of  the  defendant,  and  from  the  answer  of  defendant 
a  etrong  presomptlon  ariaea  of  title  in  oomi>lalpant»  the  oooft  will  grant  a 
reoeiTer. 

This  is  espedaDj  the  case  when  there  are  large  inoombnuioes  on  the  lands,  and  no 
part  of  the  rents  and  proflts  is  applied  to  keep  down  the'interest,  and  defendant 
is  irresponsible,  and  is  holding  over  against  his  own  deed. 


Annoer:  Impeaehing  deed.  An  answer  whioh  admtti  a  deed  set  oat  in  the  hOl  does 
not  sufficiently  impeairh  it  t^  denying  its  Talidity  in  general  terms;  it  should 
state  the  facts  whioh  are  supposed  to  render  the  deed  inyalid,  so  that  the  court 
maypassupon  them. 

At  law  a  par^  is  estopped  fkom  disputing  his  deed;  and  if  he  would  impeach  it  in 
eqnlty  he  must  show  in  what  his  equity  oonslsts. 

Vendee''9  Uen,  A  Tendee  who  has  paid  the  purohase  money,  has  a  lien  against  the 
Tender  analogous  to  that  of  a  Tender  sgainst  a  Tendee  who  has  not  paid  the  pur- 
chase money. 

The  bill  in  this  case  states  that  December  8, 1838,  defendant 
beoame  the  purchaser  of  the  N.  E.  qr.  of  section  No.  14,  town 
1  S.  range  17  W.,  containing  169^/^  acres;  also  the  N.  W.  fr. 
qu.  of  section  18,  town  7  S.  range  17  W.,  containing  136-ff^ 
acres.  That  soon  after  such  purchase  defendant  mortgaged 
the  same  to  Gteorge  W.  Walker,  to  secure  the  sum  of  (2,500, 
which,  according  to  the  belief  of  complainant,  was  for  the  pur- 
chase money  of  said  premises.  That  another  mortgage  was 
executed  by  defendant  upon  the  same  premises  to  John  Ham- 
ilton, to  secure  the  sum  of  tl,000,  which,  according  to  the 
belief  of  complainant,  was  also  for  purchase  money.  That 
the  defendant  purchased  said  premises  subject  to  a  mortgage 
made  by  John  Hamilton  to  Alfred  Stanton  for  (2,000,  also  sub- 
ject to  a  mortgage  made  by  Jacob  Beeson  to  George  Kimmel, 
upon  which  there  was  due  at  the  time  of  the  purchase  about 
$1,000.  That  defendant  came  to  Michigan  from  New  York  in 
the  spring  of  1839,  and  commenced  erecting  a  large  flouring 
mill  upon  that  part  of  the  premises  described  as  the  north-east 
quarter  of  section  fourteen.    That  the  defendant  was  possessed 
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of  little  or  no  means  for  oarrying  on  and  completing  the  mill, 
bat  relied  on  his  credit  and  the  chance  of  procuring 
[*415]  *loan8  of  money  for  that  purpose.  That  August  14, 
1839,  defendant  applied  to  complainant  as  cashier  of 
the  F.  A  M.  Bank  of  Michigan,  at  St.  Joseph,  for  a  loan  of 
money  to  be  used  in  erecting  said  mill,  and  informed  complain- 
ant that  he  had  funds  in  the  hands  of  Philip  S.  Orooke,  of  New 
York  city,  who  would  accept  the  drafts  of  defendant^  and 
would  certainly  pay  the  same  at  maturity.  That  confiding  in 
these  statements  complainant  made  a  loan  of  $2,000  to  the 
defendant  upon  his  draft  drawn  upon  said  Crooke,  payable  four 
months  after  sight.  That  August  24, 1889,  said  Crooke  accepted 
the  draft  in  writing  thereon.  That  September  14,  in  the  same 
year,  defendant  again  applied  to  complainant  for  another  loan 
of  $3,000  upon  the  same  kind  of  security,  and  complainant 
having  confidence  in  the  integrity  of  defendant^  which  was 
strengthened  by  the  ready  acceptance  of  the  first  draft  by  said 
Crooke,  which  had  not  yet  matured,  complainant  did  loan  and 
advance  to  defendant  the  further  sum  of  $3,000  to  aid  defen- 
dant in  building  said  mill,  and  the  defendant  as  security  there- 
for drew  his  other  bill  of  exchange  dated  at  St.  Joseph,  Sep- 
tember 14,  1886,  directed  to  said  Crooke,  payable  sixty  days 
after  sight,  payable  to  the  order  of  R.  C.  Payne,  Esq.,  cashier, 
for  the  sum  of  $8,000.  That  September  26,  the  same  was 
accepted  by  said  Crooke  in  writing. 

The  bill  further  states  that  prior  to  the  drawing  of  the  first 
mentioned  bill  or  drafts  defendant  had  borrowed  $200,  and  had 
drawn  on  said  Crooke  to  pay  the  same;  that  said  Crooke  ac- 
cepted said  draft,  and  defendant  made  provisions  for  the  pay- 
ment of  the  same  out  of  the  money  obtained  on  the  $2,000 
draft,  thereby  inducing  the  complainant  to  believe  he  actually 
had  money  in  the  hands  of  Crooke  in  New  Tork. 

The  bill  further  states  that  the  complainant  commenced  suits 
in  the  circuit  court  for  Berrien  county  in  the  spring  of  1840, 
on  the  two  drafts  of  $2,000  and  $3,000,  they  having  been  pro- 
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tested  for  non-payment;  that  the  defendant,  Atterbury,  execu- 
ted a  deed  of  the  premises  to  Crooke,  bearing  date  March  ] , 
1839,  for  the  consideration  of  $7,800,  subject  to  the  mortgages 
aforesaid,  which  was  recorded  June  24, 1840.     The  bill  further 
states  that  in  the  summer  of  1840  an  attachment  suit 
was  commenced  against  Crooke  by  the  complainant  *f  or     [*4 1 6] 
the  purpose  of  collecting  the  amount  due  on  the  drafts, 
and  the  property  in  question  was  seized.    That  suit  was  finally 
settled  by  the  complainant  agreeing  to  take  a  deed  of  the  prem- 
ises, and  paying  for  them  $2,191,  being  the  amount  of  some 
lien  upon  the  premises  on  which  Crooke  was  liable,  and  sur 
rendering  the  two  drafts  drawn  by  Atterbnry,  then  amounting 
to  $5,299.     On  the  14th  of  October,  1840,  this  negotiation  was 
consummated,  and  Crooke  deeded  complainant  the  lands  de- 
scribed, with  the  mills  and  appurtenances. 

The  bill  states  that  various  offers  were  made  to  the  defend- 
ant for  the  purpose  of  finally  and  amicably  arranging  the  same, 
but  he  has  refused  to  do  anything  towards  paying  the  amount 
due,  and  will  not  yield  up  the  premises  to  the  complainant;  that 
a  suit  of  ejectment  has  been  commenced  against  the  defendant 
to  obtain  possession  of  the  property,  but  in  the  meantime  the 
property  is  depreciating  in  value  from  the  neglect  of  the  defend- 
ant, who  is  insolvent,  and  unable  to  respond  in  damages. 

The  bill  further  states  that  the  interest  on  the  several  mort- 
gages has  not  been  paid  up,  but  is  suffered  to  accumulate  by  the 
defendant;  that  the  mill  is  out  of  repair,  and  from  neglect  of 
defendant  there  is  great  danger  of  the  dam  being  carrid  away, 
which  will  injure  the  property  to  the  amount  of  $1,500  to  $2,000; 
states  that  the  defendant  has  made  threats  to  destroy  the  mill, 
and  said  complainant  should  never  have  any  benefit  from  it. 
The  bill  prays  that  a  receiver  may  be  appointed  of  the  rents  and 
profits  of  the  mill  and  property  during  the  pendency  of  the  suit 
in  ejectment. 

The  answer  admits  the  purchase  of  the  property,  and  that  it 
is  subject  to  the  several  mortgages  mentioned;  admits  the  obtain- 
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ing  the  money  on  the  drafts  on  Crooke,  and  that  he  paid  the 
$200  draft  ont  of  the  money  obtained  on  the  $2,000  draft;  admits 
the  drafts  were  protested  for  non-payment^  and  that  snits  have 
been  commenced  against  him.  His  answer  denies  the  deed  to 
Crooke  was  valid,  as  it  wanted  a  proper  acknowledgment  as 
required  by  the  statntes  of  this  state,  bnt  admits  it  has  been 
placed  on  record  in  Berrien  connty,  where  the  lands  are  situated. 
The  defendant  says  he  always  claimed  the  property,  and  when 
the  attachment  suit  was  commenced  against  Crooke,  notified 
the  complainant  to  that  effect;  neither  admits  nor  denies  the 

settlement  between  complainant  and  Crooke,  and  the 
[*417]     taking  *of  the  deed  from  him,  as  set  forth  in  the  bill 

of  complainant  Admits  yarions  propositions,  and  that 
they  were  not  accepted;  denies  that  the  complainant  has  peace- 
ably and  qnietly  attempted  to  obtain  possession  of  the  mill,  or 
that  the  mill  is  out  of  repair,  or  has  been  suffered  to  beoome  in 
any  way  injured  for  want  of  repair,  or  that  he  is  insolyent  and 
unable  to  pay  the  amount  due  to  the  complainant;  admits  the 
interest  on  all  the  mortgages  has  not  been  paid;  denies  that  he 
is  abusing  the  mill  or  premises;  avers  they  are  in  good  condi- 
tion; admits  he  may  have  used  hastily  expressions  about  the 
complainant's  obtaining  the  property  and  deriving  any  benefit 
therefrom;  admits  complainant  has  requested  him  to  deliver 
possession  of  the  premises,  which  he  refused,  and  that  a  suit  in 
ejectment  has  been  commenced;  denies  pretenses,  combina- 
tions, etc. 

Qreen  A  Danct^  for  complainant^  moved  for  the  appointment 
of  a  receiver  in  accordance  with  the  prayer  of  the  bill,  upon  the 
bill,  answers  and  depositions  showing  the  value,  condition  and 
situation  of  the  property. 

FI  X.  Bradford  and  J,  Q,  Auerlury^  opposed  the  motion. 

Thb  Chanoxllob: 

From  the  case  presented  the  complainant  has  made  out  a 
legal  title  to  the  property  in  question.    In  the  case  of  SiUweU 
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«•  WiUiams^  6  Madd.,  49,  it  is  said,  **  that  where  from  the  answer 
itself  there  is  a  strong  presumption  against  the  defendant's 
title  which  is  impeached  by  the  bill,  the  conrt  will  grant  a 
receiver.''  The  answer  of  the  defendant  in  this  case  shows  or 
raises  a  strong  presumption  of  title  in  the  complainant.  It 
admits  the  deed  to  Crooke — ^the  deed  from  Crooke  to  the  com- 
plainanty  and  it  states  no  facts  which  invalidate  it.  It  denies 
generally  its  validity,  but  that  is  swearing  to  a  condasion  which 
the  defendant's  own  deed  denies.  He  should  state  the  facts 
which  make  the  deed  invalid,  that  the  court  may  pass  upon 
them,  and  not  having  done  this,  his  deed  must  be  held  to  bind 
him.  The  evidence  in  the  case  raises  a  strong  presumption  that 
the  defendant,  in  attempting  to  evade  the  payment  of  his  debts, 
was  so  far  guilty  of  a  fraud  as  that  he  could  be  estopped  from 
setting  up  the  facts  upon  which  he  relies,  even  as  against  Crooke 
himself.  Indeed,  from  the  testimony  of  Thomas  Constantino 
and  John  S.  Chipman,  it  is  apparent  that  this  must 
be  so.  And  if  this  shall  prove  to  be  the  contingency  *re-  [*4I8] 
f erred  to  in  the  answer,  it  would  constitute  no  defense 
either  in  law  or  equity.  He  should  have  shown  in  what  his 
equity  consists,  for  as  a  question  of  law  he  is  estopped  from 
denying  his  own  deed.  A  receiver  will  be  appointed  in  behalf 
of  a  vendor  as  against  a  vendee  who  has  obtained  possession 
and  refuses  to  pay  the  purchase  money. 

It  is  held  in  15  Veset/y  3J^  that  a  vendee  who  has  paid  the 
purchase  money  prematurely,  has  a  lien  as  against  the  vendor 
analogous  to  that  of  a  vendor  in  the  opposite  case.  The  defend- 
ant, as  the  case  is  presented,  is  holding  over  as  against  his  own 
deed,  and  is  not  responsible  for  nieane  profits  or  permissive 
waste.  The  amount  of  incumbrances,  including  the  drafts  paid 
by  the  complainant,  amounts,  with  interest  and  costs,  to  about 
the  sum  of  $16,000;  this,  from  the  testimony,  must  be  the  full 
value  of  the  property  or  more.  It  also  appears  that  the  pro- 
perty could  and  should  be  made  productive,  and  that  it  should 
yield  sufficient  to  keep  do¥m  the  accruing  interest  on  theincum- 
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branoes.  Bnt  ixiBtead  of  that,  that  nothing  whateyor  ia  paid 
on  the  outstanding  mortgagea,  some  of  which  are  in  procesB  of 
f  orecloanre,  and  which  the  comphtinant  mnst  extinguish  in 
order  to  protect  himself;  that  a  property  which  should  produce 
some  $2,600  per  annum  is  actually  not  doing  more  than  about 
one-tenth  of  the  business  of  which  it  is  capable. 

The  evidence  in  regard  to  the  danger  of  the  property  is  con- 
tradictory, bnt  the  weight  of  eyidence  is  that  the  mill  is  badly 
managed,  and  the  dam  in  a  hazardous  condition.  The  facts 
show  bad  management,  a  depreciation  in  the  value  of  the  prop- 
erty, and  a  total  neglect  of  duty,  or  inability  to  perform  it,  on 
the  part  of  the  defendant.  The  case  under  all  its  circumstances 
is  one  pressing  itself  very  strongly  upon  the  discretion  of  the 
court.  There  is  a  large  amount  of  interest  constantly  accruing 
on  the  outstanding  incumbrances,  all  of  which  mnst  fall  on  the 
complainant.  This  valuable  property,  which,  under  ordinary 
management,  should  produce  sufficient  to  keep  down  the  incum- 
brances, is  actually  paying  nothing  upon  them,  but  the  interest 
is  suffered  to  accumulate,  and  the  defendant  is  irresponsible. 
If  this  motion  is  refused  the  complainant  is  subjected  to  ahnost 
irreparable,  inevitable  injury,  for  which  he  has  no  redress.    No 

rule  is  better  settled  than  that  the  complainant  is 
[*419]     entitled  to  the  rents  and  profits  from  *the  time  his 

title  accrued.  Lord  Hardwicke  in  Dormer  v.  ^br- 
teacuey  8  Atk.,  128,  observes:  ^'Nothing  can  be  clearer  both 
in  law  and  equity,  and  from  natural  justice,  than  that  the 
plaintiff  is  entitled  to  the  rents  and  profits  from  the  time  his 
title  accrued:"  Oreen  v.  JBiddky  8  Wheat.,  1.  The  case  is  still 
stronger  where  there  are  large  outstanding  incumbrances,  and 
no  part  of  the  rents  and  profits  are  applied  to  keeping  down 
the  interest,  and  the  defendant  totally  irresponsible. 

The  answer  of  the  defendant  is  in,  testimony  has  been  taken; 
from  the  answer  and  testimony  it  results  that  there  is  imminent 
danger  that  the  complainant  must  lose  the  intermediate  rents 
and  profits  unless  the  motion  be  granted;  that  the  interest  is 
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permitted  to  aocamulate  on  this  large  amonnt  of  incnmbranoes, 
and  that  the  property  is  not  made  productiye,  and  a  portion  is 
permitted  to  go  entirely  to  waste,  and  the  weight  of  evidence 
is  that  it  is  in  danger  of  destraotion. 

Under  this  state  of  facts  the  conrt  cannot  be  satisfied  that 
its  dnty  is  performed  without  the  appointment  of  a  receiyer. 

Order  accordingly. 
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Hawley  ▼.  Sheldon  and  others. 

specific  performance:  Want  of  muivalily.  'As  »  ffenoral  rale  »  oooit  of  eqidty  wiD 
not  deove  a  spectflo  perf ormanoe  where  the  remedj  is  not  mntnal,  and  one 
part  J  only  to  bound  by  the  agreement,  (a) 

JurieAiekian  nlbiain/ed  far  one  pwrpoee  rtiaineA  for  aiio tter.  Though  speeiflc  per* 
fonnance  is  refused  on  abill  filed  for  that  purpose,  the  court,  in  a  proper  esse, 
may  retain  the  bill  for  the  purpose  of  adjusting  accounts  between  the  parties.  (6) 

Bill  retained  for  the  purposes  of  an  accounting  as  to  the  Talue  of  improvements 
where  the  complainant  had  been  in  possession,  and  made  improTements  whidi 
defendants  claimed  were  to  be  applied  on  rents. 

The  bill  in  this  case  was  for  the  speeifio  performance  of  a 
contract,  and  for  the  settlement  of  an  account  between  the  par- 
ties; and  the  prayer  was  that  the  balance  fonnd  dne  complain- 
ant on  the  accounting  might  be  applied  on  the  contract.  The 
facts,  as  appears  by  the  bill,  answers  and  proofs,  are  that 
defendant  Sheldon,  in  May,  1834,  proposed  to  the  complainant 
to  remove  from  Dearbomville,  Wayne  county,  Michigan,  to 
Kalamazoo,  to  keep  the  public  house,  and  as  an  inducement, 
offered  to  sell  one-half  of  the  public  house  or  tavern,  and  lands 
attached  to  it  with  the  appurtenances,  to  the  complainant,  for 
(4,000,  or  the  whole  at  the  same  rate.  The  proposition  was  in 
writing,  but  no  answer  except  a  verbal  one  seems  to  have  been 
given,  though  the  complainant  avers  that  he  intended  to  have 
accepted  and  taken  one-half  of  the  premises,  and  did  remove 
to  Kalamazoo  in  1835,  an^  enter  into  possession  of  the  whole 
premises.  Considerable  improvements  had  been  made  to  the 
tavern-house  and  outbuildings  by  the  complainant^  and  no 
rent  had  been  demanded  or  paid,  though  he  had  been  in  pos- 
session some  four  years.  The  defendants  were  indebted  to 
complainant  in  a  large  sum  on  account  of  board,  etc.,  which  he 
insisted  was  to  apply  towards  the  purchase  price  of  the  prop- 

(a)  See  JlcJAcHHs  v.  BewnciU^  onle,  191 

(&)See  Bnywn  v.  Oardner,  anfe,  8Q1;  CirroU  v.  Riee^  WaL  Ch.,  878;  WMppU  v. 
Farrart  8  Mich.,  436;  Eawkine  v.  Clermont^  15  Mich.,  511. 
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erty;  and  they  inaisted  was  to  be  canceled  by  the  rent  due 
from  complainant.  It  does  not  appear  that  defendants  Burdick 
and  Lyon,  who  were  joint  owners  with  Sheldon,  ever  authorized 
him  to  make  the  proposition  to  sell,  or  even  knew  of  it  until 
about  the  time  the  bill  was  filed.  There  is  no  memorandum  in 
writing  except  the  proposition,  to  sell  from  Sheldon,  and  he 
denies  positively  that  it  was  accepted  by  the  complainant,  and 
claims  that  complainant  has  been  in  possession  as  tenant.  The 
bill  was  filed  in  April,  1889,  and  it  appeared  the  defendant 
Sheldon  had  sold  his  interest  to  other  persons  prior  to  that  time. 

A.  Pratt  and  D.  B.  WebUer,  for  complainant. 
C.  M  Stuart  and  H.  Mower,  for  defendants. 

*Thb  Ghancbllob:  [*^21] 

The  defendants  in  their  answers  severally  and  positively 
deny  the  existence  of  any  agreement  to  sell  the  premises  in  ques- 
tion, and  two  of  tl\pm  deny  all  knowledge  of  an^  such  pretense 
until  a  short  period  before  the  filing  of  this  bilL 

There  is  in  proof  a  proposition  made  by  defendant  Sheldon^ 
in  the  alternative  to  sell  either  the  whole  or  the  half  of  the 
premises.  There  is  no  sufficient  proof  that  this  proposition 
was  accepted,  and  a  mutual  contract  based  upon  it  obligatory 
upon  all  the  parties. 

It  is  a  general  rule  that  a  court  of  equity  will  not  decree  a 
specific  performance  where  the  remedy  is  not  mutual,  or  one 
party  only  is  bound  by  the  agreement:  Parkhitrst  v.  Vim  Oort- 
Icmdty  1  Johns.  Ch.,  281.  It  is  not  proved  that  Sheldon  had 
authority  to  make  the  proposition  from  the  other  parties  in 
interest,  who  deny  all  knowledge  of  any  such  claim  until  a  very 
recent  period,  and  many  years  after  the  proposition  had  been 
made.  To  test  the  right  of  complainant  to  the  relief  he  seeks, 
it  is  but  necessary  to  ask  the  question,  if  from  the  showing  in 
the  case  it  would  have  been  in  the  power  of  the  defendants,  or 
any  of  them,  if  the  property  had  decreased  in  value,  to  have 
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ooeroed  the  complainant  to  make  the  porohase.  But  the  com- 
plainant, under  this  indefinite  proposition,  has  made  yaloable 
improvementa  upon  the  property,  with  the  knowledge  and 
assent  of  the  defendants,  under  an  arrangement^  as  they  say, 
that  the  expense  of  the  improvements  should  be  allowed  for 
in  payment  of  rent.  However  this  may  have  been,  the  com- 
plainant is  entitled  to  pay  for  those  improvements,  whether 
they  were  made  relying  upon  the  imperfect  arrangement  with 
Sheldon,  or  under  the  understanding  as  stated  by  the  defend- 
ants. From  the  changes  in  the  title  to  the  property,  and  the 
singularly  indefinite  manner  in  which  this  business  has  been 
transacted,  the  remedy  of  the  complainant  at  law  would  per- 
haps be  difScult  and  less  plun  and  adequate  than  in  this  court. 

Under  the  circumstances  of  the  case  I  deem  it  the  duty  of 
the  court  to  retain  the  case  and  direct  a  reference  to  aacertain 
the  cost  of  the  improvemients,  and  also  to  state  an  account 
between  the  complainant  and  Burdick  and  Sheldon,  the  present 
owners  of  the  property,  allowing  in  stating  the  account  a  fair 
and  reasonable  rent  for  the  premises  during  the  period 
[♦422]  they  were  occupied  by  the  complainant.  This  ^was 
done  in  the  case  in  1  John».  0%.,  I^Sy  before  referred 
to,  a  case  very  analagous  to  the  present  in  all  its  important 
features. 

Decree  accordingly. 
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William  B.  Sill  v.  Sidney  EetohnxiL 

Jbr«olo«wr0  MB:  ParUeB,   A  trustee,  hoUUnf  a  mortgage  as  snoh,  need  not  make 
his  OMtMit  que  irutt'ptattm  to  a  bill  to  foreolose  it. 

Ob&M»  que  tnut,  when  not  tMeeisary  pttrtiet,    Cettui*  que  tnut  are  not  neeeasaiy 
parties  when  tlie  onlj  object  oC  tbe  suit  is  to  reduce  the  property  into  posses^ 
(a) 


BM  dy  astiffnee:  AttegatUm  of  aetiffn^'nemt.  It  is  not  ground  of  demnrrer  to  a  fore- 
ekMore  bill  bj  an  assignee,  that  it  does  not  give  the  date  of  assignmentb 

BM  not  eigned  by  eouneel.  Though  a  bill  should  be  signed  b7  counsel,  jet  if  this 
should  aoddentallj  be  omitted,  the  signature  will  be  allowed  to  be  supplied 
afterwaids  without  costs. 

The  bill  of  complaiiit  was  filed  by  William  B.  Sill,  trustee 
for  Jonathan  Dwight^  Henry  Dwight^  Edmund  Dwight,  John 
Ward,  and  Benjamin  Day,  for  the  foreclosure  of  a  mortgage 
made  by  the  defendant  to  B.  P.  Hastings,  president  of  the 
Bank  of  Michigan,  in  trust  for  said  bank,  for  the  sum  of 
$12,000.  The  bill  states  that  B.  P.  H.,  president  and  trustee 
as  aforesaid,  and  mortgagee,  did,  by  his  deed  of  assignment 
duly  executed,  acknowledged,  and  delivered,  under  the  author- 
ity and  by  direction  of  the  Bank  of  Michigan,  sell,  assign, 
transfer  and  set  over  said  bond  and  mortgage  to  the  complain- 
ant The  date  or  time  of  the  assignment  is  not  given.  In  all 
other  respects  the  bill  is  in  the  usual  form,  and  is  signed  by  the 
complainant  by  his  solicitors.  The  bill  was  not  signed  by 
counsel. 

To  the  bill  a  demurrer  was  filed  by  the  defendant,  and  the 
following  causes  assigned: 

1.  The  cestuxB  que  trusty  Jonathan  Dwight  and  others,  are 
necessary  parties. 

2.  The  bill  of  complaint  is  not  signed  by  counsel. 

3.  The  bill  is  bad  for  uncertainty,  as  it  does  not  show  the 

(a)  See  to  the  same  effect,  Cook  v  W%eeler,  po&t^  448;  Wheeler  «.  Clinton  Camal 
Boiih.iKM<,  449;  MarHn  «.  MeReynolde,  6  Mich.,  70;  Adame  v.  Bradl€»^  ISKioh.,  848. 
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time  of  the  assignment  of  the  bond  and  mortgage  to  the  oom- 
plainant. 

Joy  Jb  Porter,  for  complainant. 
2!  Jtomeyriy  for  defendant. 

Thx  Chancellor: 

The  complainant  files  his  bill  in  this  case  as  tmstee  for  fire 
eeatuis  que  trttet.  The  object  of  the  bill  is  to  foreclose  a  mort- 
gage given  as  collateral  security  for  a  debt. 

The  principal  question  is,  whether  it  is  necessary  in  a  case 
of  this  kind,  to  make  the  eeetuis  que  trust  parties  to  this  suit^ 

There  is  a  good  deal  of  conf  nsion  in  the  authorities 
[*424]  upon  this  subjects  *  Without  going  through  the  nume- 
rous and  somewhat  contradictory  cases  cited,  I  will 
refer  to  the  remarks  of  Mr.  Calvert  in  his  treatise  on  parties, 
who  has,  I  think,  stated  the  result  to  be  deduced  from  all  the 
cases  very  correctly.  He  says,  page  210,  ^'  It  will  be  observed 
that  Lord  Eldon  says  in  moat  cases  respecting  trust  property 
the  eeatuis  que  truet  should  be  made  parties.  This  expression 
naturally  suggests  an  inquiry,  in  what  cases  they  are  not  to  be 
made  parties.  In  the  cases  just  quoted  the  existence  or  enjoy- 
ment of  the  property  is  affected  by  the  prayer  of  the  bilL  B%U 
there  are  ecuea  in  tohieh  the  exUtenoe  of  the  property  is  not 
qffectedy  and  the  only  o^ect  is  to  transfer  it  into  the  hands  of 
the  trustees;  these  two  classes  must  not  be  confounded  together. 
In  cases  of  the  former  class  the  interest  of  the  cestuis  que  trust 
is  immediately  affected  by  the  proceedings.  Not  so  in  cases  of 
the  latter  class,  for  they  will  not  lose  their  lien  upon  the  prop- 
erty whether  the  trustee  does  or  does  not  reduce  it  into  posses- 
sion. The  duty  of  the  trustee  is  to  reduce  it  into  possession, 
that  he  may  have  the  complete  execution  of  the  trust  within 
his  own  power,  a  duty  which  he  must  perform,  and  in  which 
the  cestui  que  trust,  although  he  may  compel  his  trustee  to 
undertake  it,  ought  not  to  bear  any  part:     It  seems  that  tehere 
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the  prayer  of  the  bill  i$  confined  to  thie  o^feet^  the  cestui  que 
irua  ought  not  to  be  mcKh  a  party/* 

What  is  meant  by  the  language  here  usedf  The  reason 
given  for  the  role  that  the  cestuie  que  trust  should  be  made 
parties,  is  that  the  court  may  be  enabled  to  do  complete  justice 
by  deciding  upon  and  settling  all  the  rights  of  otll  persons 
interested,  and  preventing  further  litigation. 

Where  the  object  of  the  bill  is  to  settle  an  account  of  trust 
property,  it  is  undoubtedly  necessary  that  all  the  cestuie  que 
trusty  or,  in  other  words,  all  persons  interested  in  the  event 
of  the  suit,  should  be  before  the  court  This  was  the  case  in 
Sanne  v.  Steoens,  1  Yer.,  110,  which  has  been  referred  to  in 
several  of  the  subsequent  cases. 

What  is  the  object  of  the  present  bill  f  It  is  merely  to  get 
in  the  money  due  upon  the  mortgage  in  part  execution  of  the 
trust.  The  rights  of  the  eestuis  que  trust  are  not  brought  in 
question  in  this  proceeding.  There  are  no  rights  of  these  per- 
sons put  in  issue.  The  trustee  assignee  of  this  mort- 
gage takes  no  more  than  is  actually  due  *upon  it.  [*425] 
Under  the  case  made  by  the  bill  he  does  take  all  that 
is  dua  This  litigation  cannot-  be  aided  or  varied,  so  far  as  I 
can  perceive,  by  making  the  eestuis  que  trust  parties.  The  deci- 
sion would  be  the  same  upon  the  validity  or  the  amount  due 
upon  the  mortgage  in  either  case.  The  right  of  the  persons 
for  whom  this  trustee  acts  cannot  be  affected  by  the  collection 
of  this  money/  their  right  to  the  proceeds  in  the  hands  of  the 
trustee  remains.  From  all  reasoning  in  the  cases  cited,  I  am 
satisfied  this  comes  within  the  reason  of  the  exception  to  the 
rule,  although  no  parallel  case  has  been  found;  and  unless  the 
court  is  restrained  by  the  authority  of  adjudged  cases,  every 
consideration  of  reason  and  convenience  is  in  favor  of  this 
practice.  Indeed,  this  seems  to  me  but  the  duty  of  the  trustee 
as  the  first  step  in  the  execution  of  his  trust.  If  any  question 
as  to  the  right  of  any  or  all  of  the  eestuis  que  trust  to  the  pro- 
ceeds should  arise,  then  of  course  they  must  all  be  made  parties. 
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As  to  the  allegation  of  the  assignment  it  shows  a  sufficient 
title  to  enable  the  complainant  to  sue,  and  is  sufficient  upon 
demurrer.  The  other  cause  of  demurrer,  that  the  bill  is  not 
signed  by  counsel,  is  technically  correct,  but  as  it  is  a  mere  slip 
the  bill  may  be  amended  in  this  particular  without  costs  to 
either  party. 

Demurrer  overruledi 


FIRST  CIRCUIT.  426 


8MITB  T.  Tbb  Sagikaw  Citt  Bams. 


Ambrose  G.  Smith  v.  The  Saginaw  City  Bank. 

Setting  oHde  pro  cotifeno  for  aruwer.  The  {reneral  rule  is  that  when  a  defendaBt^ 
by  whom  the  bill  haa  been  taken  pro  oonfeuo  presents  an  answer  which  shows 
a  defense,  and  there  is  an  excuse  shown  for  the  default,  the  court  will  peimitt 
him  to  file  the  answer  on  terms. 

Tlie  Inollnation  of  the  court  is  always  to  permit  an  answer  to  bo  filed  if  it  disolMM 
a  defense,  unless  there  has  been  intentional  delaj. 

This  was  an  application  to  set  aside  a  decree  pro  confeMOy 
and  for  leave  to  file  an  answer.  It  was  based  upon  affidavits 
excusing  the  delay,  and  the  answer  proposed  to  be  filed  if  the 
decree  was  set  aside. 

A.  D.  Fraaer^  in  support  of  the  motion* 

Thx  Chancellor: 

The  general  rale  is,  that  where  the  answer  shows  a  defense, 
and  there  is  some  excuse  shown  for  the  delay,  the  court  will 
permit  the  answer  to  be  filed  on  terms.  If  the  answer  discloses 
a  defense,  the  inclination  of  the  court  has  always  been  to  per- 
mit it  to  be  filed,  unless  the  court  shall  believe  that  there  has 
been  a  delay  intended  to  retard  the  proceedings  in  the  cause.  I 
do  not  believe  that  such  has  been  the  case  here. 

Some  attention  is  due  to  the  character  of  the  liability.  Per- 
sons have  been  drawn  into  these  institutions  without  any 
knowledge  of  the  extent  of  their  liability.  This  cannot  shield 
them  whenever  their  liabilities  are  fixed,  but  it  may  properly 
be  considered  upon  an  application  to  be  permitted  to  make 
whatever  defense  they  may  have. 

The  court  cannot  now  undertake  to  define  or  to  foresee  the 
extent,' or  the  limit  of  the  liability  of  the  stockholders  in  these 
institutions,  where  ui  many  may  prove  insolvent.  It  is  impos- 
sible to  tell  where  or  to  what  extent  the  blow  may  f  alL 

In  view  of  this,  and  of  the  uniform  practice  of  this  court,  I 
do  not  feel  myself  at  liberty  to  refuse  this  application,  or  to 
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impoie  upon  the  oounsel  the  obligation  to  stipulate  as  to  the 
rights  of  their  client^  as  asked  for  by  the  oomplainants. 

The  terms  should  be  to  pay  the  oosts  of  the  default  and  all 
subsequent  costs  as  a  condition,  and  also  to  receive  a  replica- 
tion,  and  rule  for  taking  proofs  upon  filing  the  answer,  if  the 
complainant  shall  so  elect. 

Order  accordingly. 


THIRD  CIRCUIT.  427 


8TBKST  T.  Dow. 


Samuel  Street  v.  Leandor  S.  Dow  and  another. 

Slpeei^  pwformanoe  onbehai^f  of  €u»iffnee.  Courts  of  equi^  reoognlse  and  protect 
tlM  ili^tB  of  assignees,  and  enforce  tiM  perf onnanoe  of  oontnuits  in  tbeir  faror. 

ContraeiM:  Barol  merged  in  writing.  It  is  a  general  rale  that  a  contract  cannot  rest 
partly  in  writing  and  part^  in  paroL  Where  a  oontmot  is  reduced  to  writing,  all 
prsTlous  parol  agreements  relating  to  the  same  matter  are  merged  in  the  written 
contract,  (a) 

Frcnid:  Id»the»  in  appiifingf&r  reUtf,  A  party  seeking  to  set  aside  a  conTcyance 
on  the  ground  of  fraud,  must  be  prompt  in  communicating  it,  and  consistent  in 
his  notice  as  to  the  use  he  intends  to  make  of  it  (6) 

Bill  for  specific  performance  of  a  contract. 

The  f acts,  as  appears  by  bill  and  answer,  were,  that  Leander 
8.  Dow  and  William  Bort  gave  their  bond  to  one  George  Har- 
lan in  the  penal  sum  of  $8,000,  conditioned  for  the  conveyance 
to  Harlan  or  his  assigns,  within  twenty-four  hours  after  demand, 
of  the  S.  E.  quarter  of  section  6,  town  8  South  range  17  West^ 
in  the  state  of  Michigan,  at  any  time  within  one  year  from 
date,  provided  Harlan  or  his  assigns  should  previously  pay  the 
sum  of  $200  in  such  money  as  would  be  received  at  the  land 
office  for  the  land  in  question,  Dow  holding  the  possession  of 
the  premises  under  the  pre-emption  laws.  Harlan  assigned  the 
bond  to  the  complainant.  The  defendant  Dow  left  the  state, 
so  the  money  could  not  be  paid  or  tendered  him.  The  com- 
plainant offered  it  to  Bort,  who  refused  it,  and  finally  paid  it 
into  the  land  office  and  obtained  a  land  office  receipt  for  the 
same  in  payment  for  the  land,  as  described  in  the  bond.  Notice 
was  given  of  the  payment  of  the  money  by  complainant  to 
Bort,  and  a  deed  demanded  before  the  expiration  of  the  time 
limited  in  the  bond.     At  the  time  the  defendants  executed  the 

(a)  See  ScKwan  v.  WendOL  WaL  Ch.,  987;  Adair  v.  Adair,  6  lUch.,  9M;  Saver- 
tool  V.  FartoeU,  17  Mich.,  806;  Martin  v.  HamUn,  18  Mich.,  854;  Vemderkarrv.  Thofi^ 
son,  19  Mich.,  82. 

(b)  See  Z>e  Armand  v.  PhiUipa,  Wal.  Ch..  186;  TFOdur  v.  Flood,  16  Mich.,  40;  JTor- 
tin  V,  Aah„  20  Mich.,  106;  Cfampau  v.  Van  Dyke,  15  Mich.,  871. 
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bond,  Harlan  gave  f oar  notes  of  $50  each  to  defendants,  which 
were  to  be  indorsed  by  the  compUinant,  and  they  were  received 
conditionally^  and  Harlan  was  to  procore  the  indorsement; 
though  no  mention  of  this  was  made  in  the  bond«  This  was 
never  done  except  as  to  one  of  the  notes.  The  others  were 
retained  by  the  defendants  and  put  in  circolation;  no  offer  to 
return  them  to  Harlan,  or  Street,  ever  having  been  made  by  the 
defendants. 

Oreen  <b  Dana^  for  complainant, 

J.  8,  Chipman^  for  defendants. 

[*428]     ♦Thb  Chanoellob: 

The  complainant,  Samuel  Street,  must  be  regarded  as  stand- 
ing in  the  same  situation  as  the  original  obligee  of  the  bond 
would  have  occupied  if  the  bond  had  not  been  assigned.  Courts 
of  chancery  recognize  and  protect  the  rights  of  assignees.  The 
condition  of  the  bond  is  plain  and  clear.  On  the  one  side  the 
obligee  of  the  bond,  Harlan,  was  to  furnish  to  the  said  Dow 
$200  in  money  receivable  at  the  land  ofSce,  and  Dow  was  at 
any  time  when  required,  upon  a  notice  of  twenty-four  hours,  to 
convey  the  lands  mentioned  in  the  bond  by  a  good  and  suffi- 
cient deed.  Dow  being  absent  from  the  state  under  circum- 
stances which  led  the  complainant  to  apprehend  that  he  in- 
tended to  evade  the  fulfillment  of  the  conditions  of  the  bond, 
the  complainant  actually  paid  and  applied  the  $200  to  the  pur- 
pose particularly  designated  in  the  bond  to  which  it  was  to  be 
applied.  This  seems  to  me  a  substantial  compliance  with  the 
condition  of  the  bond.  * 

The  money  has  been  applied  according  to  the  conditions  of 
the  bond  itself;  so  far,  therefore,  as  this  question  rests  upon 
the  bond,  the  condition  has  been  performed  on  the  part  of  the 
obligee,  and  he  is  entitled  to  the  land  in  question. 

It  is  a  general  rule  that  a  contract  cannot  rest  partly  in  writ- 
ing and  partly  in  parol;  but  where  a  contract  is  reduced  to 
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writingi  all  previoas  parol  oontracts  relating  to  the  same  mat- 
ter are  merged  in  the  written  contract. 

It  is  attempted  to  be  shown  in  this  case  that  defendant  Dow 
was  induced  to  deliver  this  bond  upon  a  promise  that  the  four 
notes  ezecnted  by  Harlan  should  be  indorsed  by  Street,  which 
was  not  done  except  as  to  one.  If  the  defendant  had  at  the 
time,  and  before  he  had  put  the  notes  in  circulation,  insisted  at 
once  upon  returning  the  notes  and  receding  from  the  contract 
upon  this  promise,  unless  they  were  indorsed,  he  would  have 
been  authorized  to  have  done  so. 

But  having  actually  used  and  put  these  notes  in  circulation, 
and  permitting  the  bond  to  stand,  he  must  be  considered  as 
having  waived  his  right.  He  cannot  affirm  and  satisfy  the  con- 
tract by  using  the  notes  received,  and  at  the  same  time  dis- 
affirm it.    He  must  adopt  one  course  or  the  other. 

A  party  seeking  to  set  aside  a  conveyance  on  the 
ground  of  fraud  *must  be  prompt  in  communicating     [*429] 
it,  and  consistent  in  his  notice  as  to  the  use  he  intends 
to  make  of  it:    S  Pet.  i2.,  f^l5. 

There  must  be  a  decree  for  a  conveyance  according  to  the 
conditions  of  the  bond. 

Decree  accordingly. 
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Thayer  t,  Jason  Swift  and  others. 

Ondiio9*9bn:  BtmBdy  at  Umw  mtui  be  egfcotwtad.    ▲  eradttor^  UQ  to 
able  ■Moti  oMinot  be  filed  untfl  the  remedy  at  law  has  been  exfaaoi 

Ihe  remedy  at  law  ia  not  erhanated  qntU  an  exeoattoa  has  been  iaraed  and 

muaUefied.    And  for  this  porpoee  it  oannol  be  returned  until  the  retoim  day.  (a) 


The  remedy  by  orsditor's  bill  is  a  harsh  remedy,  triiioh  will  not  be  afforded 

the  creditor  shows  a  strict  and  rigid  oompUanoe  with  the  roles  and  fonns  of  law. 


BMii^aidofexeciUUm.  Where  a  lien  has  been  aoqnired  I7  levy  of  ezeootion,  or 
where  there  is  an  oatstanding  ezeeotlon  in  the  hands  of  an  officer,  and  a  CrsniSa- 
lent  obstruction  is  interposed  to  prevent  Its  beins  levied,  a  bill  may  be  snstalnfw! 
for  a  dlscofeiy,  and  to  remore  such  obstruction,  (b) 

B^uneUan  €9  parU,  The  ground  and  the  only  ground  on  which  ininnctfons  are 
granted  against  persons  In  posseanlon  of  personal  property  and  ostensibly  the 
rightful  owners,  upon  an  €x  parte  application,  is  the  protection  of  the  fund  or 
proper^,  when  it  is  shown  that  without  such  interposition  ol  the  court  there  is 
danger  that  it  may  be  lost  to  the  complainant  if  he  succeeds  in  establishing  his 
title. 

IVuff;  Beeetver  a»  agtUntt  tnuUe,  One  to  whom  a  debtor  has  conveyed  his  prop> 
mty  to  keep  it  beyond  the  reach  of  his  creditors  will  be  held  to  be  a  trustee  for 
their  benefit,  and  will  be  liable  for  all  the  property  In  his  hands  when  snit  is 
brought  against  him.  But  a  receiver  will  not  be  appointed  over  one  charged 
with  being  such  atruatee,  when  there  Is  no  allegation  that  he  Is  inaolvmit^  tran- 
sient or  irresponsible,  or  that  the  fund  Is  in  a  hasardous  condition. 

The  oomplalnantfl  obtained  a  judgment  against  the  defend- 
ant Swift  in  the  oircoit  ooart  for  the  county  of  Washtenaw,  on 
the  18th  of  December,  1839,  for  $686.44  damages,  and  $43.72 
costs  of  suit  On  the  31st  of  December,  1839,  a  ^  fa.  was 
issued,  directed  to  the  sheriff  of  Washtenaw  county,  where 
Swift  resides,  against  the  goods,  chattels,  lands  and  tenements 
of  Swift,  and  was  delivered  to  J.  K.  Wallace,  deputy  sheriff, 
on  the  first  day  of  January,  1840.  The  execution  was  return- 
able on  the  first  Tuesday  of  May,  1840.  On  the  20th  April, 
1840,  the  sheriff  by  his  deputy  returned  on  said  writ,  ^'that 

(a)  To  the  same  effect  Is  SnUth  o.  Ihompeon,  WaL  Oh.,  1;  Beodk  9.  WkiU,  WaL 
Oh.,  496.    And  see  WOliame  v.  Hubbard,  1  Mich.,  446. 

(6)  See  MeKibben  v.  Barton,  1  Mich.,  818.  But  a  bill  in  aid  of  execution  can  only 
be  filed  to  reach  those  interests  which  are  subject  to  sale  at  law.  It  cannot  be  filed 
to  reach  mere  e<ialtable  interests:  IVcufe  v.  Oreen,  9  Mich.,  888;  Magnard  v.  Hoe- 
hin$,  9  Mich..  485.    Compare  CUtand  v.  Taylor,  8  Mich.,  901. 
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there  was  no  goods  and  chattels,  lands  and  tenements  to  be 
found  in  his  bailiwick  to  secure  or  pay  the  sum  due  the  oom- 
plainanty  or  any  part  thereof,  to  his  knowledge,  after  diligent 
search."  The  judgment  remains  in  full  force,  and  wholly 
unsatisfied. 

The  bUl  states  that  defendant  Swift  has  a  considerable 
amount  of  property,  real  and  personal,  which  he  keeps 
concealed,  and  particularly  '*'that  he  deeded  to  defend-  [*481] 
ant  Banister  a  lot  in  the  village  of  Dexter,  without 
consideration,  for  the  purpose  of  keeping  the  same  out  of  the 
way  of  his  creditors.  That  since  making  the  deed,  Swift  has 
remained  in  possession,  and  has  erected  thereon  a  brick  house, 
and  paid  for  the  same  out  of  his  own  means,  though  the  whole 
business  has  been  carried  on  in  the  name  of  Banister.  The 
improvements  are  supposed  to  be  worth  from  $1,500  to  $2,000. 
The  bill  alleges  certain  other  property  has  been  purchased  by 
Swift  in  the  name  of  Banister,  for  the  purpose  of  defrauding 
his  creditors.  The  complainants  charge  that  all  the  property 
described  as  in  the  name  of  Banister,  is  held  in  trust  by  him 
for  Swift,  and  that  he  has  also  a  large  amount  of  notes,  accounts, 
etc.,  belonging  to  Swift,  which  he  is  collecting  for  Swift's  ben- 
efit. The  prayer  is  in  the  usual  form  of  a  judgment  creditor's 
bill.    A  preliminary  injunction  was  granted. 

Motion  for  receiver  by  complainants. 

Motion  for  dissolution  of  injunction  by  defendants. 

Miles  <t  Wilson,  for  defendants. 

Thb  Chancellor: 

The  various  questions  presented  under  this  motion  involve 
principles  of  the  most  important  and  complicated  character. 

The  consequences  flowing  from  their  decision  either  the  one 
way  or  the  other  are  of  great  importance.  It  is  to  be  regretted 
that  this  question  is  presented  under  circumstances  which  pre- 
clude that  careful  examination  of  authorities,  and  that  deliber- 
ate reflection  which  the  subject  demands. 
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Under  these  droamstanoes,  I  shall  confiDe  myself  to  the  ooii- 
sideration  of  saoh  portions  of  this  case  as  may  be  required  by 
the  present  exigency. 

The  first  question  is,  can  this  bill  be  sustained  as  a  judgment 
creditor's  bill  merely?  The  foundation  of  the  jarisdiction  of 
this  court  in  this  class  of  cases  is,  that  the  judgment  creditor 
shall  have  fully  exhausted  his  remedy  at  law.  It  has  been 
repeatedly  held  that  the  court  will  not  retain  a  bill  as  a  judg- 
ment creditor's  bill  merely,  filed  before  the  return  day  of  the 
execution.  In  the  absence  of  any  authority  or  dicta  upon  the 
subject,  I  should  have  as  little  doubt  upon  a  case  where  the 
execution  was  actually  returned  before  the  return 
[*432]  *day,  although  the  bill  was  not  filed  until  after  the 
return  day  had  elapsed.  Courts  of  chancery  have 
held  the  judgment  creditor  in  every  adjudged  case,  before 
administering  this  harsh  remedy  of  depriving  the  debtor  abso- 
lutely of  all  control  over  every  part  and  portion  of  his  prop- 
erty, to  bring  himself  strictly  and  rigidly  within  this  rule. 

No  case  can  be  found  where  this  remedy  has  been  afforded 
without  a  strict  compliance  with  all  the  forms.  What  is  the 
reason  of  the  rule?  It  is  that  a  judgment  debtor  shall  not  be 
harrassed  with  a  suit  in  chancery  until  the  creditor  has  availed 
himself  of  all  his  common  law  rights  to  collect  his  judgment. 
The  only  dictum  to  be  found  which  has  ever  led  to  any  doubt 
upon  this  subject  is  to  be  found  in  the  opinion  of  Chancellor 
Walworth  in  the  case  of  Ccusidy  v.  Meacham^  3  Paige,  312. 
This  idea  is  thrown  out  under  a  perhaps,  and  rather  as  a  specu- 
lation than  as  a  decision.  Ha  says  perhaps  a  return  made 
before  the  return  day  may  be  good  b]^  relation.  But  if  we 
once  depart  from  the  well  settled  rule,  that  the  creditor  shall 
fairly  and  fully  first  exhaust  his  remedy  at  law,  where  shall  we 
stop? 

Will  it  answer  that  the  execution  may  be  issued,  delivered 
to  an  oflScer,  and  immediately  returned,  and  slumber  in  the  files 
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of  the  court  antil  after  the  return  day  has  passed,  and  then 
become  good  by  relation,  notwithstanding  the  debtor  may  have 
been  in  possession  of  property  on  which  to  levy  the  execution. 
There  is  no  other  safe  course  to  adopt,  in  administering  this 
severe  remedy,  but  to  adhere  to  the  well-established  principles 
which  govern  this  class  of  cases;  and  I  think  the  rule  is  too 
well  established  to  be  overturned  by  a  speculative  expression 
of  this  kind,  which  formed  no  part  of  the  decision,  and  wa» 
unnecessary  in  the  case.  The  fact  that  a  suit  of  this  kind  has 
never  been  sustained  as  far  as  we  can  find,  is  not  without  its 
importance.  I  place  some  reliance  on  the  manuscript  case  of 
Urgusofi  v.  Ifewsteady  cited  from  New  York. 

I  have  very  little  doubt  it  is  correctly  reported,  and  entirely 
concur  in  the  reasoning.  This  is  the  first  time  I  have  been 
called  upon  to  decide  this  question.  Its  decision  is  now  unavoid- 
able, and  as  it  is  now  decided  must  be  the  rule  in  future  cases 
upon  this  subject.  I  entertain  no  doubt  as  to  what  should  be 
the  rule. 

The  next  question,  whether  under  the  allegations  contained 
in  this  bill,  the  complainant  can  call  upon  the  other  defendants, 
the  alleged  trustees  or  the  judgment  debtor,  is  of  a  much  more 
grave  and  important  character. 

*If  a  levy  had  been  made,  and  an  actual  lien  thus  [*433] 
been  acquired,  there  could  be  no  doubt. 

If  there  was  an  outstanding  execution  in  the  hands  of  the 
officer,  and  the  bill  had  been  filed  for  a  discovery,  and  to  remove 
fraudulent  obstructions  interposed  to  prevent  its  being  levied, 
there  could,  on  general  principles,  exist  but  little  difficulty. 
Here  it  is  not  averred  that  there  has  been  any  attempt  to  levy 
this  execution  upon  this  property,  and  there  is  no  outstanding 
execution  in  aid  of  which  the  extraordinary  powers  of  this 
court  are  invoked.  I  am  inclined  to  think,  however,  and  to 
hold  for  the  purpose  of  this  motion,  that  the  complainant, 
under  the  showing  contained  in  his  bill,  may  sustain  it  for  the 
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parpose  of  making  this  trast  property  available,  if  it  really 
has  any  eziBtencey  for  the  liquidation  of  his  judgment,  (a) 

It  is,  however,  urged  that  the  injunction  granted  in  this  case 
against  the  assignees,  is  neither  required  nor  justified  by  the 
allegations  contained  in  the  bilL  The  ground,  and  only  ground, 
upon  which  injunctions  against  third  persons  in  possession  of 
personal  property,  and  ostensibly  its  rightful  owners,  upon  an 
ex  parte  application  are  granted,  is  for  the  protection  of  the 
fund  or  the  property,  when  it  is  shown  to  be  in  danger  with- 
out this  interposition. 

Here  there  is  no  allegation  that  these  trustees  are  insolvent, 
transient,  or  irresponsible.  It  was  held  in  the  case  of  Hodden 
V.  Spader^  20  Johns.,  570,  that  it  makes  no  difference  whether 
the  goods  are  converted  into  money  or  not;  the  trustees  are 
equally  responsible  to  the  creditor  if  he  establishes  his  right 
to  the  goods  or  their  proceeds,  and  if  paid  away  by  the  trustees 
pendente  lUe,  they  are  held  personally  responsible.  Under  these 
circumstances,  it  should  certainly  be  required  in  order  to  sus- 
tain an  injunction  which  may  operate  with  such  extreme 
severity,  that  it  should  be  shown  that  the  fund  is  in  a  hazardous 
condition.  Such  has  been  the  usual  practice  of  the  court 
But  as  certain  real  estate,  the  title  to  which  is  not  vested  in 
these  trustees,  is  alleged  to  belong  to  this  judgment  debtor, 
and  any  transfer  or  incumbrances  upon  that  may  lead  to  the 
necessity  of  making  new  parties,  the  injunction  in  that  respect 
may  stand  until  the  coming  in  of  the  answer.  It  results,  then, 
that  the  bill  cannot  be  sustained  as  a  judgment  creditor's  bill 

merely. 
[*434]  *It  also  results  that  the  general  injunction  against 
Swift  must  be  dissolved.  That  the  injunction  against 
the  other  defendants  be  dissolved,  except  so  far  as  relates  to 
the  real  estate  alleged  to  be  the  property  of  the  defendant 
Swift. 


(a)  This  Is  IncooiisfeaBt  with  the  case  of  Mc^hben  o.  Barton,  1  Mi<dL,  818^  in  which 
it  WM  held  ewentiel  that  a  leTj  shoald  actuoUy  be  made. 
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The  motion  for  the  appointment  of  a  receiyer,  as  against 
Swift,  must  be  denied,  and  as  the  other  defendants,  in  oppo- 
sition to  the  motion  for  a  receiver,  deny  absolutely  having  or 
holding  any  property,  rights,  credits  or  effects  of  Swift  of  any 
kind,  a  receiver  of  the  alleged  tmst  property  cannot  be  granted 
until  they  have  an  opportunity  of  answering  the  bill. 
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Spenoer  StaJnxrd  t.  T.  J.  Hnlbert. 

OndUor^t  bittf  Frtmatwf  r^htm  W  cmcwMom.  A.  eredltor's  bill  eannol  ba  «» 
talned  wlMratlM  retain  of  exaeatkm  wm  made  more  than  «  month  before  tkt 
retain  daj,  aotirttbitaiidlac  the  bill  wm  eetOAllj  llledafter  the  retam  daj.  (a) 

This  was  a  motion  to  dissolve  injanctioii  for  want  of  equity 
inthebilL 
The  facts  will  appear  sofficiently  in  the  opinion  of  the  court. 

Thb  Ohakobllob  : 

This  is  a  creditor's  bill  merely.  It  appears  from  the  bill  that 
the  execution  was  returned  by  the  sheriff  more  than  a  month 
before  the  return  day,  but  that  the  bill  was  not  filed  until  after 
the  return  day  had  passed. 

Several  other  questions  were  raised  upon  this  motion,  but 
since  from  the  views  taken  in  the  case  of  Thayer  v.  Swift  and 
oth&rSf  decided  in  the  second  circuit,  this  must  be  decisive  of 
the  case,  it  will  not  be  necessary  to  notice  them  alL  The  prac- 
tice of  the  court  and  the  reason  of  it  are  set  forth  in  that  case 
at  length,  and  I  adhere  to  the  opinions  therein  expressed. 

It  may  be  proper  to  say,  since  that  case  was  decided,  I  have 
seen  an  extract  from  the  record  in  the  case  of  fhrguson  o.  Ifew- 
stead  et  al.^  referred  to,  from  which  it  appears  that  the  news- 
paper report  is  correct,  and  that  the  case  turned  upon  the  ques- 
tion here  presented,  and  that  the  demurrer  was  aUowed. 

A  question  was  raised  as  to  the  reception  of  the  affidavit 
stating  that  the  return  of  the  officer  upon  the  execution  was 
limited  only  to  goods  and  chattels,  and  that  it  does  not  appear 


(a)  Tbe  doctrine  of  ttaii  oeee  and  of 'the  preoedlns  oeae  of  Thayer  «.  8w^ 
examined  more  at  length  and  ftilly  approred  and  Indoned  bj  Ghaaoellor  Manning 
In  Bmiih  V.  Thomfmmt  WaL  Ch.,  1,  and  has  erer  lince  been  oonildered  settled  In  tliia 
■tate.  Tbe  eqolt^eoaiie  hare  alwaya  admlnietered  the  hanh  remedr  by  oradttor^ 
bin  with  cnntlon,  and  onlj  where  the  preUmlnaiy  reqaJillea  havn  been  striotlj 
pUedwlth. 
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bat  that  the  defendant  was  possessed  of  lands  and  tenements 
oat  of  which  the  money  coald  have  been  made. 

From  the  view  taken  apon  the  first  point  it  is  not  necessary 
to  decide  this  qaestion. 

Where  the  affidavit  shows  a  distinct  fact,  and  that  the  well- 
settled  practice  of  the  coart  has  been  departed  from,  I  am 
indaced  to  believe  that  the  affidavit  may  be  received. 

Motion  granted. 


436  GASES  IN  CHANCERY. 


T.  BBOWX. 


Oharlas  W.  WhippU  ▼.  Collen  Brown  and  othen. 

Cfontempt:  Proof  of  failure  to  comply  with  order.  Tlia  return  of  a  niAater  ehargsd 
with  the  execution  of  an  order  of  court,  ahowinc  the  failure  of  a  person  to  appear 
and  submit  to  an  examination  as  required  bj  the  order,  is  suflloient  foondatlOB 
for  a  rule  to  show  cause  whj  an  attachment  for  ooofiempt  should  not 


But  the  afBdaTit  or  r«tiim  of  aerrloe  of  the  master**  summons,  should  show  the  tbna 
and  manner  of  serrioe.  Where  the  affldaTit  of  serrloe  mm  in  general  terms  that 
the  summons  was  senred  as  required  bj  the  rule  of  court,  and  the  respondent 
made  aa  aflldaTlt  showing  that  it  waaserred  less  than  a  full  daj  before  the  time 
for  appearance,  the  serrloe  was  held  Insufficient. 

Where  a  notice  waa  to  appear  before  one  master,  and  reCom  was  made  bj  another 
that  the  defendant  did  not  appear;  held,  not  to  show  anj  failure  of  defendant  to 
oomplj. 

This  was  a  rale  for  the  defendant  Brown  to  show  cause  why 
an  attachment  shonld  not  issue  for  contempt  in  not  obeying  a 
master's  summons  to  appear  at  the  master's  office,  and  submit 
to  an  examination  under  a  creditor's  bill.  A  receiver  had  pre- 
viously been  appointed  after  a  master's  summons  served  on 
defendants  for  the  purpose,  and  on  April  5,  1842,  an  ex  parU 
order  was  entered  that  Brown  appear*  before  a  master,  and 
submit  to  an  examination.  A  summons  was  issued  on  the  22d 
of  the  same  month,  returnable  on  the  24th,  and  a  return  was 
made  by  the  master,  accompanied  by  the  affidavit  of  Mr.  Hol- 
brook,  that  notice  of  the  reference  was  served  upon  Brown  the 
usual  time  pursuant  to  the  seventy-second  rule,  (a) 

The  notice  was  to  appear  before  Jereoiiah  Van  Rensselaer,  a 
master  of  the  court,  to  whom  it  stated  the  execution  of  the 
order  was  committed,  but  the  return  to  the  order  was  made  by 
Mr.  Dalton,  another  master,  that  Brown  did  not  appear  before 
him  in  pursuance  of  the  order  and  summons.  Upon  this  retoim 
the  rule  to  show  cause  was  entered. 

In  opposition  to  the  rule  Brown  made  an  affidavit  that  the 
notice  to  appear  for  examination  was  served  upon  him  at  half- 
past  two  o'clock  p.  M.  of  the  28d,  the  day  before  the  time  of 

(a)  This  rule  required  the  serrioe  to  be  not  less  than  twodajs  in  anj 

4S0 


FIRST  CIHCUIT.  486 


Waipnx  y.  Bmomu 


appearanoe,  which  was  at  ten  o'clock  a«  ic  of  the  24th.  He 
also  affirmed  that  no  other  notice  had  been  seryed  npon  him  in 
the  caoae  except  the  summons  of  the  master  on  the  reference  to 
appoint  a  receiver,  to  which  he  responded. 

A,  Davidson^  for  complainant. 
2>.  SCewartf  for  defendants. 

Thx   Ohakoxllob: 

The  return  of  a  master,  charged  with  the  execution  of  an 
order  of  this  court,  is  a  sufficient  foundation  for  a  rule  to  show 
cause;  but  that  rule  having  been  taken  exports^  it  is  competent 
now  for  the  respondent  to  show  cause  against  granting  the 
attachment. 

The  defendant  swears  positively  that  the  notice  to  appear 
before  the  master  was  served  only  some  eighteen  hours  before 
the  time  he  was  required  to  appear,  and  he  specifies  the  time  of 
service,  and  when  he  was  required  to  appear.  The  master  in  his 
return  refers  to  the  affidavit  of  Mr.  Holbrook,  as  to  the  mode 
of  service. 

On  looking  at  this  affidavit  of  service,  it  is  perceived  that  he 
does  not  specify  when  or  how  it  was  served,  but  that  it  was  the 
usual  time  pursuant  to  the  seventy-second  rule.  It  shows  his 
conclusion;  the  facts  should  be  stated  in  order  to  enable  the 
court  to  judge. 

*It  strikes  me  that  a  copy  of  the  notice  should  have     [*487] 
been  returned  with  the  proof  of  service  indorsed. 
Brown  also  swears  that  no  other  notice  has  been  served  upon 
him  in  the  cause,  except  the  summons  of  the  master,  for  the 
purpose  of  appointing  a  receiver,  which  was  obeyed. 

This  proceeding  I  think  has  been  irregular,  and  the  court  is 
bound  on  this  motion  to  notice  it. 

The  notice  and  return  under  the  rule  to  show  cause  are  also 
irregular.  The  notice  to  Brown  under  this  rule  is  to  appear 
before  the  master,  in  four  days,  etc.    The  notice  as  returned. 
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indoned  upon  the  order  is,  that  Jeremiah  Van  Renflselaer,  jr.,  a 
matter  of  this  ooort,  had  the  exeoation  of  the  order  referred  to. 

The  return  upon  the  order  ia  made  by  Mr.  Dalton,  that  the 
respondent  did  not  appear  before  him,  pnrsuant  to  the  order. 
The  notioe  did  not  require  the  respondent  to  appear  before  him, 
but  before  Mr.  Van  Rensselaer,  and  nan  eanstcU  but  that  he  has 
appeared  according  to  notice. 

While  on  the  one  hand  there  is  no  escape  from  the  proceed- 
ing under  this  class  of  bills,  when  the  proceedings  are  regular, 
on  the  other,  such  is  the  severity  of  its  operation,  it  would  be 
hasardous  to  the  rights  of  the  parties  defendant^  if  the  courts 
were  to  relax  the  strictness  of  the  proceedings,  and  attach  a 
party  when  in  f  act,  as  appears  here^  the  notioe  has  been  clearly 
irregular. 

Motion  denied* 
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Hammond  and  others  t.  Plaoe  and  others. 

Ammided  Mil,  applieaUonfor  Uam  to  file.  It  ia  not «  matter  oC  ooune  to  allow  tho 
fltfng  of  an  amended  bill  after  the  cause  has  been  put  at  issue  and  testimonj 
taken.  A  special  application  should  be  made  to  the  oourti  with  a  full  statement 
of  the  fiusts  proposed  to  be  incorporated  in  the  am#>nded  bill,  so  that  tha  oourt 
can  judge  of  the  proprletj  of  glTincr  leaTa  (a) 

Jmmd^d  MR,  ^ehat  maif  be  eet  forth  in.  Facts  whldh  have  transpired  slnM  salt 
commenoed  cannot  be  set  forth  bj  waj  of  amendment. 


SMe  by  coneent:   VacaUng  eame.   A.  rule  entered  hf  oonsent  wlU  not  be  Taoated 
unlen  fraud  or  misroprsasntation  is  made  to  appear. 

ThiB  oaose  being  at  iflsiie,  and  testimony  having  been  taken, 
the  parties,  by  their  solioitors,  at  the  last  term  of  oourt,  entered 
a  role  by  oonsent  granting  to  the  oomplainants  leave  to  file  an 
amended  bill.  A  motion  was  now  made  to  set  aside  this  rale, 
on  the  ground  that  it  should  have  been  made  by  the  court,  after 
a  showing  of  such  fitots  as  would  indicate  its  propriety. 

Ji  Eingdeyy  in  support  of  the  motion. 
0.  JBatokinSy  contra. 

Ths  Chancellob: 

The  filing  of  an  amended  bill  of  complaint  at  this  stage  of  the 
cause  is  not  a  matter  of  course.  Application  should  be  made  to 
the  court  for  that  purpose,  and  a  full  statement  of  the  facts 
intended  to  be  incorporated  as  amendments  should  be  set  forth. 

(a)  The  complainant  rtonldmaVe  his  typMoatlon  for  leave  to  amend  at  the  earn- 
est opportunity  after  being  made  aOquainted  with  the  defects  in  it:  Btmk  of  MidU- 
gtm  V.  Jraea,  Wat.  Oh.»  898.  Leave  maj  be  given  even  after  a  caoae  has  been  aet 
down  for  hearing  on  pleadinga  and  proofs^  If  material  facts  have  then  for  the  first 
time  come  to  complainant's  knowledge:  Brigge  v.  Brigge^  SO  Mloh.,  84.  Formal 
deftets  maj  be  amended  at  the  hearing  without  opening  the  ptoofii  wlisra  they  do 
not  afflsct  the  issue  or  prejudice  the  right  of  defsndaat:  Qcfham  «.  Wing,  10  Mich., 
tf8;CStoodeiioiov.  OlirMt,l8Midh.,906:Bateo6kv.2W<fl»]9]IUh.,618.  Amendments 
cannot  be  made  In  the  supreme  court  oniqipeal:  Aoak  ef  Mtdiigam  v.  JSUee,  WaL 
CSl,  806;  Seenre  v.  Softtaors,  1  Doug.,  Mich.,  601  But  In  a  proper  case  there  may  be  a 
remand  to  the  circuit  court  with  leave  to  amend  there:  Auaier  v.  Afek,  IS  MIdh., 
414;  Jfortmv.  Ptolaier,  18]lich.,807.    See  JSTomm  v.  I>«s«er,  0  Mich.,  940. 
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Their  materiality  miiflt  appear,  for  it  woald  be  aboard  to  think 
that  a  cause  would  be  delayed  for  the  purpose  of  filing  an 
amended  bill,  that  wonld  not  in  the  least  change  the  legal  effect 
of  the  original  statement.  It  is  a  well  settled  rule  also,  that  facts 
which  have  transpired  since  the  commencement  of  the  sait»  can- 
not be  set  forth  by  way  of  amendment  to  the  original  bUL  If 
the  complainants  wish  to  take  advantage  of  any  such  facts,  they 
most  do  it  by  a  supplemental  biLL  An  amended  bill  relates 
back  to  the  time  when  the  original  bill  was  filed,  and  it  is  con- 
sidered but  one  bill,  and  cannot  be  separated. 

But  in  this  case,  the  mle  for  leave  to  file  an  amended  bill  was 
entered  in  open  court  by  consent.  The  court  will  not  interfere 
to  set  aside  a  rule  or  order  thus  entered.  It  is  a  matter  of  great 
convenience  for  solicitors  to  agree  to  rules,  and  if  the  court 

would  vacate  them  upon  application  of  either  party, 
[*4d9]     without  its  appearing  they  *were  entered  into  under 

a  mistake,  or  by  fraudulent  representations,  such  rules 
would  tend  to  confusion  rather  than  convenience.    In  B  Cox 
J{.,  166,  and  1  MauU.  IV.,  S6,  it  is  laid  down  that  consent  rules 
will  not  be  vacated. 
Motion  denied. 
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Oatharine  E  Bdhwan  and  others  ▼•  XTathan  Sean  and  others. 

In^uneao»t  moUtm  to  dinolve.    On  motion  to  illMOlfH  an  Injunction  b«fore  answer, 
the  Allegations  in  the  bill  are  to  be  taken  aa 


Depo$U  in  court,  whm^  dUptnmd  wUK  WhOTaapar^oomeatohaTeaforeQloauie 
set  aside  and  for  leave  to  redeem,  he  mast  bring  into  ooort  the  amount  admitted 
tobedue.  The  deposit  wlflanly  be  diepenasd  with  where  there  is  unoertainty  as 
to  the  amount  due. 

SeUIng  (uide  foredotun  at  low.  A.  foreclosure  under  the  power  of  sale,  if  made 
for  an  exoeaslTe  amount,  may  be  sat  aside  before  the  prooeedings  under  it  are 
perfected,  on  a  bill  flled  Iqr  the  debtor  for  leare  to  redeem  on  paying  the  amount 
due. 

The  bill  in  this  ca^e  was  filed  for  the  pnrpose  of  setting  aside 
aforeolosure  of  mortgage  under  the  statnte,  and  to  redeem  from 
the  same.  There  was  a  dispute  between  the  mortgagor  and 
mortgagee  as  to  the  real  amount  due  upon  the  mortgage,  usury 
being  charged,  and  also  certain  payments  which  had  not  been 
allowed  in  the  foreclosure.  An  injunction  was  granted  on  the 
filing  of  the  bill,  to  restrain  the  defendants  from  perfecting 
their  proceedings  under  the  statute  foreclosure,  and  from  pro- 
curing a  deed  from  the  sheriff.  The  case  now  came  before  the 
court  on  a  motion  to  dissolve  the  injunction  before  answer. 

A,  W.  Budy  in  support  of  the  motion,  contended  that  the 
injunction  should  be  dissolved: 

1.  Because  there  is  no  equity  in  the  bill. 

2.  If  there  be  equity  in  the  bill,  the  balance  due  upon  the 
mortgage  should  have  been  brought  into  court. 

By  the  compliunants'  bill  the  court  is  in  possession  of  the 
whole  case,  and  having  the  power  to  do  equity  as  well  to  the 
defendants  as  to  the  complainants,  will  exercise  that  power, 
and  for  such  purpose  will  refer  the  case  to  a  master  to  ascertain 
the  amount  due,  and  will  order  a  sale  of  the  premises  upon  such 
terms  as  are  just  and  equitable. 

A  party  seeking  equity  must  do  equity;  when  a  party  comes 
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into  a  court  of  equity  for  relief  he  will  be  compelled  to  do 

equity  to  others:  S  Cow,  R,^  1S9, 
[*441]         *  Where  a  party  seeks  eqaitable  relief  against  nsnry, 

he  mast  first  bring  into  court  the  money  actually 
loaned  with  legal  interest:  1  Johns.  Ch,^  356;  1  T.  IL,  163;  1 
Paige  £.,  4^9. 

This  case  comes  within  the  spirit  of  the  statute,  and  for  that 
reason  we  contend  the  money  should  have  been  brought  into 
court  As  to  the  meaning  of  the  term  '^  proceedings  at  law,** 
■ee  2  Bbff,  Oh.  Pr^  88^  89;  also  note  to  page  89,  showing  that 
chancery  proceedings  come  within  the  spirit  of  the  phrase 
**  proceedings  at  law,"  and  that  proceedings  in  chancery  would 
not  be  restrained  without  bringing  the  money  into  court. 

A.  2>.  Raser,  eofUra: 

Under  the  motion  to  dissolve  the  injunction  in  this  case,  two 
positions  are  assumed  by  the  defendants:  JFSrstf  that  there  is 
no  equity  in  the  bill;  and  second,  that  if  there  is,  the  complain- 
ant should  have  brought  the  balance  due  into  court 

The  complainants  insist  upon  the  negative  of  both  these 
positions;  for: 

1.  The  bill  sets  out  various  grounds  for  the  equitable  inter- 
position of  the  court 

2.  This  case  does  not  fall  within  the  rule  applicable  to  that 
class  of  cases  in  which  the  money  is  required  to  be  brought 
into  court  That  rule  appears  to  have  reference  to  personal 
actions  at  law  in  which  judgment  has  been  obtained,  oi  an 
award,  and  in  certain  cases  where  the  defendant's  answer  shows 
a  certain  sum  to  be  due.  The  rule  is  discretionary  in  some  of 
those  cases,  but  the  principal  is  wholly  inapplicable  to  this  case: 
JBOen,  82,  83;  2  Ves.  A  Beames,  7i;  1  Paige  JR.,4^;  4  Wash. 
O,  a  178. 

Thb  Chakoxllob: 
This  is  a  motion  to  dissolve  an  injunction: 
1.  For  want  of  equity  in  the  bilL 
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8.  For  that  the  complainants  have  not  brought  into  court 
the  amount  due. 

There  is  sufficient  stated  in  the  bill  to  warrant  the  interfer- 
ence of  the  conrty  and  as  the  case  now  stands,  to  require  that 
this  court  should  afford  the  complainants  the  protection  they 
ask.  The  defendants  not  having  answered  the  allegations  of 
the  billy  it  must  be  taken  to  be  true,  for  the  purposes  of  this 
motion. 

*But  it  is  further  urged  that  the  compliunants  should  [*442] 
be  required  to  bring  the  amount  actually  due  into 
court. '  The  court  in  its  discretion  may  require  as  a  condition 
of  granting  the  continuance  of  an  injunction  that  the  com- 
plainants bring  the  amount  apparently  due  into  court.  It  is  a 
general  rule  that  when  a  party  comes  into  a  court  of  equity  for 
relief  he  must  do  equity. 

The  cases  where  the  deposit  of  money  is  dispensed  with  when 
relief  of  this  kind  is  sought  for  in  this  court,  are,  where  there 
is  uncertainty  as  to  the  amount  due,  or  doubt  whether  in  the 
progress  of  the  cause  it  may  turn  out  that  no  part  of  the  claim 
should  be  paid;  such  is  not  the  case  here. 

It  is  admitted  by  the  bill  that  there  is  a  balance  due  upon 
the  mortgage  which  they  profess  their  readiness  to  pay,  and 
which  can  be  as  well  ascertained  now,  by  reference  to  a  master 
to  compute  the  amount  due  after  deducting  the  several  pay- 
ments, as  at  any  other  stage  of  the  cause. 

If  the  defendants  choose  to  submit  to  the  case  as  made  by 
the  bill,  I  can  see  no  reason  why  they  should  be  subjected  to 
the  expense  of  answering. 

The  complainants,  by  the  course  pursued  by  the  defendants, 
were  compelled  to  come  into  this  court  to  obtain  relief,  and  as 
the  case  now  stands  I  see  no  reason  why  they  are  not  entitled 
to  the  relief  they  ask.  The  complainants  proffer  their  readi- 
ness to  pay  the  amount  actually  due,  and  aa  preliminary  to 
granting  them  the  relief  they  ask,  they  should  be  required  to 
do  so. 
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Let  it  be  referred  to  a  master  to  oompate  the  amoant  remain- 
ing dae  after  dedacting  all  payments  which  have  been  made; 
and  it  is  ordered  that  the  complainantSy  within  sixty  days  after 
Bach  report  becomes  absolute,  shall  deposit  in  this  court,  sub- 
ject to  the  order  of  this  oourti  the  amount  remaining  due,  with 
interest  from  the  date  of  the  report;  and  upon  compliance  with 
said  order,  the  injunction  to  stand  until  further  order. 
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BlIjahF.  Ck>ok  and  others  ▼•  Biuwell  M.  Wheeler. 

Qtnerdl  ha$iking  Jaw:  Xnf arcing  ekUnu  offointt  ttodcholden.  Where  bj  «  general 
law  for  tlie  tooorporatioii  of  banks,  the  dJreotors  and  gtookhoUlen  are  made 
Individuallj  liable  for  aU  debta,  and  an  assignee  of  a  demand  la  proceeding  to 
enforoa  ttagainst  them.  It  isinunaterlal  whether  he  paid  full  Talne  for  it,  asthej 
are  liable  for  the  whole  whether  he  did  or  not 

nrandaleaft  partners  are  also  liable  to  the  sssignee  for  the  whole  amocut  of  a  part^ 
nership  debt,  whether  he  paid  full  Talne  or  not. 

Where^  therefore,  a  bill  was  filed  against  parties  charged  as  befaig  direotors  and 
■tocMisMers  In  a  bank  oiganlaed  under  the  general  banking  law  of  1887,  or,  In 
the  altematiTe,  as  being  fraudulent  partners,  the  object  of  the  bill  being  to  en- 
force  payment  of  notes  of  the  bank,  it  was  held,  that  defendants  were  not 
entitled  to  file  a  cross-bill,  to  compel  complainant  to  disdoae  whan  he  became 
owner  of  the  notes,  or  how  much  he  paid  for  them;  as  such  dlsooverj  would  be 
inunateiial  to  the  defense,  (a) 

BaurHe$:  Cettuit  gtie  fnwt.  Where  the  object  of  the  bUlis  merely  to  collect  money, 
it  is  not  neoessaiy  for  the  complainant  to  make  a  outui  ffve  trmt  a  parljy; 
though  it  would  be  otherwise  if  the  existence  or  enjoyment  of  the  trust  propertj 
were  to  be  affected.  (Jb) 

Thig  was  a  hearing  on  demurrer  to  a  cross-bilL  The  ease  on 
the  original  bill  U  reported,  post^  p.  449. 

The  bill  was  for  adiscoTeryy  and  stated  that  some  time  in  the 
month  of  Janaary,  1841,  defendant  Wheeler  filed  his  bill  in 
this  ooort  against  complainants  and  others,  as  being  or  having 
been  directors  and  stockholders  in  an  institution  established 
under  the  general  banking  law,  and  called  the  Clinton  Canal 
Bank,  charging  them  with  a  fraudulent  combination  to  injure 
the  creditors  of  said  corporation  or  association,  setting  forth 
various  particulars  which  he  alleged  to  constitute  such  fraud, 
and  seeking  satisfaction  from  them  individually,  as  being  a 
creditor  of  said  bank  by  reason  of  holding  its  notes  to  the 
amount  of  |2,504,  and  also  two  certificates  or  receipts  given  by 
Seth  Beach,  a  receiver  of  said  bank,  to  R.  D.  HiU,  for  notes  of 
the  bank  received  by  said  bank  of  said  Hill,  amounting  to 

(a)  See  note,  p.  44a 

(Jb)  Approved  and  followed  In  MarHn  v.  MeBeynoldM,  6  Xloh.,  70.    See  801  «l 
JDrtoMim,  ante,  p.  4S8,  and  note. 
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$ly002,  which  were  transferred  to  said  Wheeler  by  said 
That  an  injunction  was  iasned  according  to  the  prayer  of 
bill  against  the  several  defendants  therein  named;  that  the 
complainants  in  this  suit  appeared  in  said  canse  and  filed  their 
demurrer  to  the  bill  of  complaint  therein;  that  said  demurrer 
was  OYermledy  and  they  were  required  to  answer  said  bill  in 
twenty  days  after  service  of  the  order  entered  for  that  purpose, 
which  service  was  made  on  or  about  the  28d  day  of  April,  1841. 
That  Wheeler  in  his  bill  omitted  to  state  how,  or  at  what  time^ 
he  became  possessed  of  the  notes  and  certificates  therein  men- 
tionedy  or  the  consideration,  if  any,  paid  for  the  same.  Charges 

that  defendant  did  not  obtain  possession  of  them  until 
[*444]     long  after  the  bank  stopped  payment,  *and  that  if  he 

is  the  bona  fide  owner,  he  obtained  them  for  much 
less  than  their  face,  and  that  if  said  receipts  have  been  trans- 
ferred to  him  it  was  in  trust  for  sud  ffill  or  some  other  person; 
and  if  any  consideration  was  paid,  it  was  merely  colorable. 
That  said  bills  were  bought  up  by  said  Wheeler,  or  said  Hill, 
or  some  other  person,  on  speculation  after  the  bank  had  stopped 
doing  business,  and  that  if  anything  is  realized  by  said  Wheeler 
under  his  said  bill,  it  is  to  be  shared  between  himself  and  some 
other  persons  according  to  some  stipulations  entered  into  when 
the  notes  and  receipts  were  obtained  by  him.  Prays  a  discov- 
ery from  Wheeler  to  enable  the  complainants  to  make  their 
defense  to  his  bill. 
The  defendant  demurred  specially. 

JS,  O.  Seaman^  in  support  of  the  demurrer: 

1.  The  complainants  have  not  made  such  a  case  as  entitles 
them  in  a  court  of  equity  to  a  discovery.  The  discovery  sought 
would  be  immaterial,  and  could  not  avail  complainants  for  the 
purpose  they  intend  to  use  it  for. 

2.  So  much  of  their  bill  as  relates  to  the  consideration  paid 
by  defendant,  and  any  agreement  relating  to  the  bills  and  re- 
ceipts whereby  Hill  was  to  retain  any  share  of  the  proceeds, 
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can  be  sastained  only  on  the  ground  of  champerty  and  mainte- 
nance, which  would  subject  defendant  to  a  forfeiture  which 
complainants  have  not  waived. 

8.  The  matters  sought  to  be  discovered  relate  exclusively  to 
defendant's  title,  and  cannot  affect  complainants'  liability;  and 
the  interrogatories  founded  thereon  are  indefinite,  hypothetical 
and  impertinent,  and  the  bill  a  mere  fishing  proceeding,  inquir- 
ing through  idle  curiosity  into  what  does  not  concern  the  com" 
plainants  or  either  of  them. 

T.  Rameyn^  contra : 

L  In  support  of  the  cross-bill  the  complainants  therein  con- 
tend that  they  have  a  right  to  the  discovery  of  the  title  of  the 
defendant  to  the  demands  in  dispute. 

If  the  defendant  be  not  in  fact  the  equitable  and  beneficial 
owner  of  these  demands,  his  original  bill  must  fail  for  want  of 
parties — ^this  court  requiring  in  all  cases  the  parties  interested 
in  the  object  of  the  suit  to  be  before  it.  . 

*This  rule  is  especially  rigid  so  far  as  the  rights  of  a  [*445] 
complainant  are  concerned;  the  court  compelling  the 
true  party  to  be  before  it  even  where  there  has  been  an  assign- 
ment subsequent  to  the  commencement  of  the  suit:  Mills  v. 
Hoagy  7  Paige  R.,  21;  Sedgwick  v.  Qeavdandy  7  Paige  R.,  280. 
On  these  general  principles  we  contend  that  the  inquiry  as  to 
the  title  of  the  defendant  is  material  and  proper. 

We  further  claim  that  this  is  the  case  under  the  statute,  upon 
which  the  original  bill  is  founded. 

The  statute  of  1880  (p.  04)  is  the  only  source  of  jurisdiction 
and  guide  to  procedure  in  this  case;  the  remedy  at  law  being 
complete,  and  the  original  bill  (even  if  this  court  had  jurisdic- 
tion independent  of  the  statute)  being  multifarious  and  other- 
wise bad. 

The  statute  in  question  gives  the  remedy  to  the  creditor  of 
the  corporation.  See  Zatos  o/18S7y  pp.  S06y  S07;  Laws  oflSSd^ 
p.  102. 
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Henoe  the  propriety  of  the  inquiry  as  to  the  tiUe  of  the  com- 
plainant in  the  original  bilL 
This  inquiry  ia  materiaL 

1.  Under  the  statute — because  it  declares  that  none  but  a 
creditor  shall  sue. 

2.  There  may  be  equities  between  other  actual  creditors  and 
the  def endantSi  which  will  be  defeated  by  allowing  a  trustee  to 
sue. 

The  propriety  of  making  the  bona  fide  creditor  the  complain- 
ant is  farther  erident  from  the  next  subject  of  inquiry  in  the 
cross-bill — which  is  as  to  the  consideration  paid  by  the  com- 
plainants in  the  original  bill  for  the  claims  against  the  defen- 
dant. 

n.  The  complainants  in  the  cross-bill  further  contend  that 
they  have  a  right  to  the  discovery  of  the  amount  paid  by  the 
defendant  for  the  demands  on  which  he  seeks  to  recover  in  his 
original  bill  of  complaint. 

The  proposition  is  that  the  complainant  in  the  original  bill 
can  be  treated  in  this  court  as  a  creditor  only  to  the  amount 
which  he  actually  paid  for  the  demands  which  he  seeks  by  that 
bill  to  enforce. 

I  assume  that  the  original  bill  must  be  considered  as  filed  for 
the  benefit  of  all  the  creditors  of  the  bank,  and  that  the  moneys 
received  under  the  decree  must  be  considered  as  a  common 

fund  for  the  benefit  of  all  the  creditors. 
[*446]         *By  referring  to  section  17  of  the  act  of  1889  (p.  98), 
we  find  that  the  receivers  are  made  subject  to  all  the 
obligations  imposed  by  law  on  trustees  of  insolvent  debtors. 

In  JR.  8.y  p.  606 J  s&c.  i,  we  have  a  definition  of  this  term,  and 
in  the  same  volume  (p.  603^  see.  8)^  we  find  a  positive  enactment 
that  a  petitioning  creditor,  who  shall  have  purchased  or  pro- 
cured  to  be  assigned  to  him  a  claim  against  the  insolvent  for 
less  than  its  nominal  amount,  shall  be  deemed  a  creditor  to  the 
amount  only  actually  paid  by  him. 

These  enactments  bind  the  receiver  and  this  court. 
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And  8uoh  would  be  the  role  on  general  principles,  indepen- 
dent of  these  statutes. 

Equity  administers  legal  assets  on  equitable  principles:  S 
Paige,  167. 

Equality  is  equity:    lb.;  also  1  Paige,  255. 

Receivers  are  bound  to  inquire  into  the  equitable  character 
of  the  debts  presented  to  them:    ^  Paige,  224. 

These  general  principles  will  be  found  recognized  and  applied 
by  Chancellor  Walworth:  7  Paige,  615.  See  also  Sdiward$ 
on  Iteceivers,  2SS. 

Under  these  circumstances  it  is  submitted  that  the  inquiry  as 
to  the  amount  paid  by  the  defendant  for  the  claims  which  he 
seeks  to  enforce  is  pertinent  and  materiaL  He  seeks  to  recover 
of  the  complainants  connected  with  the  bank,  in  case  the  bank 
was  legally  in  existence. 

Is  the  defendant  protected  from  the  disclosure  ? 

A  number  of  authorities  are  cited  by  the  defendant  to  show 
that  he  is  not  obliged  to  discover  his  own  title. 

These  authorities  all  have  reference  to  real  estate,  and  they 
all  rest  on  the  principle  that  a  party  must  recover  on  the 
strength  of  his  own  title,  and  is  not  entitled  to  any  discovery 
of  the  defects  of  his  adversary's  title  when  such  discovery  does 
not  tend  to  establish  c^ffirmatively  iiie  plaint\ff^^s  case. 

Is  this  our  case  ?  Is  not  the  discovery  we  seek  in  c^ffinnance 
of  our  own  defense,  just  as  much  as  a  discovery  of  pay- 
ment or  satisfaction?  ^Concede  the  principle  that  [*447] 
complainant  in  the  original  bill  is  to  be  deemed  a  cred- 
itor, so  far  only  as  he  has  paid  value  for  his  demands,  and  you 
concede  this  point.  For  if  this  be  so,  it  is  a  part  of  our  defense? 
and  in  what  way  can  we  examine  the  original  complainant 
touching  the  defense  but  by  a  cross-bill:  Story* e  ^.  Pt^  SU^ 
S12. 

But  in  truth  the  rules  insisted  on  by  the  defendant  in  this 
cross  suit  grew  out  of  the  rules  relating  to  this  case;  and  if 
they  were,  they  do  not  affect  the  right  of  the  dtfendant  (in  the 
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original  salt)  to  a  diaoovery.  A  defendant  has  a  right  to  a  die- 
oovery  of  the  defects  in  the  plainti£r8  title.  See  Hare  on  Dih 
covery^  SOS,  BO4. 

Ths  Chakoxllob: 

The  original  bill  in  this  case  was  filed  for  the  purpose  of 
enforcing  the  liability  of  the  defendants  in  that  case,  a  part  of 
whom  are  the  complainants  in  this  cross-bill,  as  directors  and 
stockholders  of  the  Clinton  Canal  Bank,  an  institution  organ- 
ixed  nnder  the  general  banking  law  of  this  state.  In  order  to 
arrive  at  the  result  npon  the  questions  presented  upon  this 
demurrer  it  will  be  necessary  to  give  a  construction  to  the 
provisions  of  the  statute  bearing  upon  this  class  of  corporations. 

By  the  25th  section  of  the  original  act  {Lawsof  18S7,p.  84), 
and  by  the  2l8t  section  of  the  amendatory  act  (XaiM  0/  183S,p. 
S1S)y  the  directors  are  made  liable  for  the  amount  for  which  an 
insolvent  institution  organised  under  these  acts  may  be 
indebted,  and  the  stockholders  are  secondarily  made  liable  for 
the  debts  of  any  such  insolvent  institution  in  proportion  to  the 
amount  of  stock  of  any  such  stockholders. 

The  42d  section  of  the  act  of  1889  (page  102  of  the  laws  of 
that  year)  provides  that  whenever  any  creditor  of  a  corpora- 
tion  shall  seek  to  charge  the  directors,  trustees  or  other  super* 
intending  officers  of  such  corporation,  or  the  stockholders,  on 
account  af  any  liability  created  by  law,  he  may  file  hia  bill  for 
that  purpose  in  the  court  of  chancery. 

By  the  act  under  which  this  bank  was  organised  the  liabilities 
of  the  directors  and  stockholders  were  fixed.  The  act  of  1839 
prescribed  the  mode  in  which  a  creditor  may  enforce  this  lia- 
bility. 

The  original  bill  in  this  case  seeks  to  charge  the 
^*448]     directors  and  stocholders  *as  such  under  the  act,  or  in 
the  alternative  as  partners  fraudulently  combining 
under  color  of  the  general  banking  law. 

For  the  purpose  of  a  defense  to  the  original  bill  the 
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ery  sought  by  the  oross-bill  is  immaterial.  The  statute  makes 
the  directors  and  stockholders  liable  for  all  deficits  in  conse- 
quence of  the  insolvency  of  the  bank. 

If  the  defendants  are  fraudulent  co-partners,  they  are  equally 
liable  for  the  entire  amount  of  the  indebtedness  of  the  concern. 
It  is  not  alleged  that  the  money  is  not  actually  due  from  the 
defendants,  and  the  mere  fact  that,  from  the  course  pursued  by 
the  stockholders  and  officers  of  the  bank,  their  notes  had  become 
depreciated  in  the  market,  would  not  discharge  them  from  their 
liability,  which  is  for  the  entire  amount  of  the  indebtedness  of 
the  concern. 

It  is  not  alleged  that  the  complainant  is  not  the  assignee  of 
the  certificates,  but  it  is  alleged  that  if  he  is  the  assignee  of  the 
certificates,  and  holder  of  the  bills,  he  holds  them  as  trustee 
for  Hill,  or  some  other  person  or  persons.  Where  the  object 
of  the  bill  is  merely  to  collect  money  or  reduce  it  to  possession, 
it  is  not  necessary  for  an  assignee  either  of  a  bond,  note  or 
chose  in  action,  to  make  the  cestuis  que  trust  parties,  although 
the  rule  is  otherwise  where  the  existence  or  enjoyment  of  trust 
property  is  to  be  affected  by  the  prayer  of  the  snit:  Calvert 
on  Parties^  17. 

There  is  no  pretense  that  the  amount  claimed  by  the  bill  is 
not  due,  and  I  do  not  perceive  how  the  discovery  sought  for  by 
the  cross-bill  can  constitute  a  defense. 

Demurrer  allowed,  {a) 

(a)  The  act  whleh  gmT»  oocMlon  for  tba  caae  here  dedded  was  one  of  the  meet 
tanportant  In  its  results  in  the  whole  historj  of  legislation  in  the  state.  It  was  a  gen- 
eral law  for  the  Incorporation  of  ▼olnntary  associations  formed  for  the  purpose  of 
engaging  in  the  business  of  hanking,  and  was  panned  Harch  16^  1887,  when  specula- 
tion was  more  rife  and  wild,  perhaps,  in  proportion  to  the  means  for  carrying  it  on, 
than  at  any  other  time  in  the  history  of  the  country.  That  It  was  meant  to  establish 
a  safe  and  prudent  system  of  banking  there  can  be  no  doubt.  No  bank  was  to  com- 
mence operations  until  thirty  per  cent  at  least  of  its  capital  stock  was  paid  in,  in 
flpecie,  and  at  least  ten  per  cent  more  was  to  be  paid  in  as  often  as  erery  six  months 
thereafter.  The  association  was  to  ftamlah  real  estate  security  to  be  held  by  the 
auditor-general  for  all  Its  indebtedness;  directors  and  stockholders  were  made  per* 
flonaUy  liable  for  debts  in  case  of  insoWenoy,  periodical  reports  were  required,  and 
periodical  examinations  by  a  bank  commissioner  prorided  for.  All  these  securities, 
howeyer,  prored  wholly  insufllclent.    There  was  no  suflleieiit  capital  in  the  state  for 
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tba  iMaks  formed,  and  thegr  were  oooseqoentij  bronglit  Infto  eKbtence  bj  meuM  of 
•fMAons.  Ingenious  devfoes  were  reeorted  to  for  the  purpoee  of  deceiving  end  mie> 
leeding  the  examiner;  end  well  enUienticated  Btorieeere  toldof  *  lingle  begof  qiecle 
being  mede  toperfonntlie  dntjof  reeerrefor  eereral  benki  wbUe  tbe  bank  coimnie- 
rfoner  was  on  bis  toor  of  inspection,  untQ  by  doubling  oo  his  ooorae  end  hhwmMih: 
his  visits  he  was  able  to  verify  the  fraud  he  suspected.  The  ooOapse  of  the  system 
so  soon  as  a  dieck  should  come  to  speculation  was  Inevitable.  The  number  of  the 
banks  was  tmr  beyond  any  wants  of  the  state  except  for  speculative  purposes;  the 
borrowers  were  uMMtly  speoulatora  whose  p^per  was  good  only  whOe  qieoolatfon 
was  suooeasfnl,  and  the  real  estate  seenrl^  became  utteirty  unavailable  the  moraoiK 
lands  came  to  be  in  demand  only  for  actual  occupation,  and  at  their  real  vahiSL  K 
became  so  not  only  because  the  demand  was  then  very  light  with  abundance  of  eager 
sellen,  but  because,  also,  it  was  found,  as  indeed  ought  to  have  been  anticipated,  that 
the  securities  generally  had  been  based  upon  the  wildest  witimatm  of  valuer  wfahdi 
for  a  generation  were  not  likely  to  be  realised  by  actual  sales.  The  **  wild  eat  cur- 
renoy,"  as  it  was  not  inappropriately  called,  speedily  became  neariy  or  quite  worth- 
lesB,  and  the  people  who  had  been  so  unfortunate  as  not  to  snoceed  in  getting  it  off 
tiieir  hands  in  exchange  for  anything  of  value,  began  to  look  about  for  some  remedy 
beyond  what  might  be  had  against  the  deceptive  assets  of  the  banks.  Suits  against 
directors  and  stockholderB  were  then  resorted  to,  but  they  generally  proved  of  little 
avaU. 

Meantime  receivers  of  the  several  banks,  appointed  hy  the  court  of  chancery,  were 
proceeding  to  collect  their  dues,  so  fares  they  might  find  it  practicable  to  do  so.  A 
suit  for  this  purpose  came  on  for  hearing  In  the  supreme  court  in  Januaiy  tenn, 
1844,  when  after  full  argument  the  oourt  declared  its  opinion  that  the  act  under  wfaldi 
these  aswdations  were  formed  was  unconstitutional.  The  point  was  that  the  con- 
stitution provided  that  "the  legislature  shaU  pass  no  act  of  inoorporstion  unless 
with  the  assent  of  at  least  two-thirds  of  each  house;**  and  this  was  construed  to 
re4|uire  the  direct  sgency  of  the  legislature  to  create  each  particular  corporation  hy 
two-third  vote.  The  result  was  to  sweep  out  of  existence  not  only  all  the  banks*  but 
all  the  indebtedness  by  and  to  them. 

The  question  then  remained  whettker  thoee  who  had  created  these  debts  on  behalf 
of  the  ly^nMtiiy  sssociations  might  not  in  some  way  be  made  liable  for  them.  In  Sfals 
V.  HO10,  reported  in  appendix  to  1  Mieh.^  5if,  it  was  daimed  that  if  the  ssBociatea 
never  became  a  corporation,  they  must  have  been  partners,  and  liable  for  debts  as 
such;  but  Chancellor  Manning  held  that,  if  not  incorporated,  their  business  was  m^ 
gal  under  the  statutes  forbidding  unauthorised  banking,  and  therefore  contracts 
growing  out  of  it  could  not  be  enforced.  The  same  decision  was  made  by  the  supreme 
court  in  Broofc*  V.  Hfll,  1  Mich.,  118.  Those  cases  must  in  efftet  be  regarded  as  over- 
ruling the  views  of  Chancellor  Faznsworth  in  this  and  the  following  case,  whi^ 
however,  were  expreesed  before  the  supreme  court  had  declared  the  general  bank- 
ing law  unconstitutional,  and  were  doobtlsas  entirely  oorreot  on  the  aaaumptioiioC 
the  validity  of  that  lam 
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BvflMll  IL  Wheeler  y.  The  Olinton  Oaaal  Bank,  WiUiam  8. 

Stephens  and  others. 

Mi^vmdulentaatoeiat99aa9umingiobeao(nj>oratiam.  Where  defendaiitB  are  charged 
aa  fraudulent  aasoolatee,  who  under  the  pretense  and  color  of  a  general  Incor- 
poration act  hare  combined  to  defraud  complainant,  the  fact  that  another  cred- 
itor has  seen  fit  to  treat  them  as  a  oorporatioa,  and  obtained  the  appointment  of 
a  receiTer,  is  no  bar  to  complainant's  suit. 

JnvMd:  OndUor*»  bOL  A  bill  to  enforce  a  demand  thus  contracted  is  not  what  is 
called  a  creditor's  bill,  and  it  is  not  essentlsl  that  there  should  hare  been  judg- 
ment  and  execution  at  law  before  it  can  be  filed. 

^Voud:  Rmnedif  at  Jaw.  Courts  of  equitj  hare  concurrent  jurisdiction  with  courts 
of  law  where  fraud  is  chaiged. 

If  the  rsmedjat  law  is  difficult  or  doubtful,  equitj  will  entertahi  jurisdiction,  (a) 

MultifaHovtne$8.  Where  parties  are  chaiiged  as  fraudulent  assorlstes  under  pre- 
tense of  a  corporation,  the  bill  is  not  rendered  multifarious  bj  the  fsct  that  the 
defendants  were  connected  with  the  association  at  different  periods  and  In  dif • 
fteent  capacities,  and  may  have  different  liabilities. 

Sm  againtt  fraudulent  <u§ociat€$:  Parties.  In  proceeding  thus  against  parties  as 
fraudulent  aimoeiBtee,  it  is  not  necessary  to  join  as  defendant  the  receiTer  pro- 
Tiously  mppolntiod  In  the  suit  against  them  as  a  corporation. 

This  was  a  hearing  on  demnrrers. 

The  bill  states  that  under  the  act  known  as  the  general  bank- 
ing law,  books  were  opened  at  Pontiac,  in  the  county  of  Oak- 
land, on  or  about  the  twentieth  day  of  November,  1887,  to 
receive  subscriptions  for  a  banking  association  to  be  located  at 
that  place,  and  called  the  *^  Clinton  Canal  Bank,"  with  a  capital 
stock  of  fifty  thousand  dollars,  to  be  divided  into  one  thousand 
shares  of  fifty  dollars  each.  That  the  whole  amount  of  stock 
was  taken,  and  that  on  the  twenty-third  day  of  November, 
1837,  an  election  of  directors  and  officers  of  said  bank  was 
duly  held.  That  bonds  were  executed  and  filed  with  the 
auditor-general,  and  the  directors  and  stockholders,  claiming 
to  have  complied  with  the  provisions  of  law,  issued  their  bills, 
and  commenced  banking  business  under  their  corporate  name 
on  or  about  the  eleventh  day  of  December,  1837.    The  bill 

(a)  To  the  same  effect  are  AnkHm  v,  Woodworth,  ante,  806;  EdteU  v.  Brigg$,  20 
iach..4M. 
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then  Bets  oat  several  assignments  and  transfers  of  stock,  and 
consequent  changes  of  officers,  and  states  that  in  porsuance  of 

an  act  amendatory  to  the  general  hanking  law,  differ- 
[*450]     ent  bonds  and  mortgages  were  executed  to  *the  audi- 

tor*general  as  collateral  security,  at  various  times 
from  some  time  in  March,  1838,  to  some  time  in  May  of  the 
same  year.  It  then  sets  out  further  assignments  and  changes 
of  officers,  and  prays  a  discovery  of  such  other  stockholders 
and  officers  as  may  have  been  interested  in  said  bank.  States 
that  the  bank  continued  to  do  business  until  about  August  22, 
1838,  since  which  time  it  ceased  to  carry  it  on,  and  has  had  no 
officers  or  offices  during  the  past  year.  That  the  bank  went 
into  operation  under,  and  availed  itself  of  the  provisions  of 
the  suspension  law  of  June  22,  1887,  and  did  not  make  a  prac- 
tice of  paying  its  liabilities  in  specie  until  about  May  16^ 
1838.  That  only  12,220.06  of  the  capital  stock  was  paid  in 
specie,  and  the  balance  of  the  first  thirty  per  cent  was  paid  in 
specie  certificates  and  stock  notes,  none  of  which  have  been 
paid,  and  that  no  more  than  the  first  thirty  per  cent  of  the 
capital  stock  has  ever  been  paid  in.  That  on  the  twenty-fourth 
day  of  February,  1888,  the  bank  had  on  hand  in  specie  only 
$3,164.85;  that  the  average  amount  on  hand  from  the  time  of 
commencing  business  up  to  the  16th  of  May,  1838,  was  less 
than  three  thousand  dollars,  and  at  no  time  amounted  to  more 
than  three  thousand  five  hundred  dollars.  That  on  the  twenty* 
fourth  day  of  February,  aforesaid,  their  circulation  amounted 
to  $30,466,  and  their  indebtedness,  exclusive  of  circulation,  to 
$7,867.  That  on  the  same  day  the  amount  due  to  the  bank 
from  its  directors  was  $6,300.81,  from  stockholders  $3,680,  and 
from  other  persons  $20,462.80.  That  previous  to  the  injuno- 
iion  issued  in  October,  1838,  the  bank  had  in  circulation  over 
$30,000,  and  time  drafts  amounting  to  more  than  $26,000,  most 
of  which  are  unpaid,  and  parcels  have  been  presented  for  pay* 
ment  from  time  to  time,  and  payment  refused.  Charges  that 
during  the  whole  period  of  its  operation,  the  directors  and 
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Btockholders  owed  the  bank  more  than  four  times  the  amonnt 
of  specie  and  good  fnnds  paid  in;  that  at  the  time  when  it 
stopped  business,  William  S.  Stephens,  a  director,  was  owing 
nearly  120,000,  Charles  Hnbbell,  another  director,  more  than 
$5,000,  and  other  directors  and  stockholders  owed  considerable 
sums,  and  that  the  whole  amount  of  assets  reported  by  the 
receiver,  including  these  debts,  is  less  than  $50,000,  most  of 
which  he  considers  doubtful.  That  the  bank  has  never  been 
solvent  since  January,  1888,  and  cannot  pay  more  than 
ten  per  cent  of  its  liabilities,  and  has  no  property  *  which  [^45 1  ] 
can  be  reached  at  law.  Charges  the  subscribers  to  the 
bank  with  forming  the  association  for  fraudulent  purposes,  and 
that  all  the  stockholders  knew  and  participated  in  their  fraud- 
ulent designs  and  operations.  States  that  complainant  is  a 
creditor  of  the  bank,  holding  its  notes  and  receiver's  certifi- 
cates; that  they  were  presented  to  the  receiver  for  payment, 
and  payment  refused.  Charges  that  defendants  are  individu- 
ally liable.  Prays  the  appointment  of  a  receiver,  and  satis- 
faction from  the  assets  and  property  of  defendants. 

The  defendants  demurred  to  the  bill,  and  assigned  the  fol* 
lowing  causes: 

1.  That  complainant  had  an  adequate  remedy  at  law. 

2.  That  a  receiver  has  been  appointed,  and  it  does  not  appear 
that  there  will  be  any  deficiency  of  assets. 

8.  That  the  defendants  are  charged  in  different  capacities, 
and  having  distinct  liabilities. 

4.  That  the  stockholders  cannot  be  charged  until  the  prop- 
erty of  the  directors  is  found  insufficient. 

5.  That  there  is  no  sufficient  equity  in  the  bilL 

6.  That  the  bill  prays  for  a  receiver,  while  it  shows  one  to 
have  been  already  appointed,  without  asking  his  removal,  or 
showing  it  to  be  necessary. 

W,  Draper  appeared  for  D.  Paddock  and  others. 
&  O.  Watsofiy  for  William  Phelps. 
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Biehard$an  4t  KnigtU^  for  Alfred  Jadaon  and  othen. 
W.  M  Moaelyy  in  penon. 

Gonnael  for  def endaqts  contended  thftt  it  appears  by  the  said 
bill  that  the  same  is  exhibited  against  the  indiyidiial  defend- 
ants and  the  Clinton  Canal  Bank,  for  several  and  distinct  mat- 
ters and  oansesy  in  many  of  which  it  appears  the  individual 
defendants  are  not  in  any  manner  interested  or  concerned. 

^  If  a  biU  blends  together  a  demand  by  the  plaintiff  as  legatee 
against  the  defendant  as  executor  with  a  demand  of  the  plaintiff 
in  his  private  capacity  against  the  defendant  in  his  individual 
character,  is  good  cause  of  demurrer:"  4.  Johns,  Ch,y  199, 

'*  If  a  bill  be  brought  concerning  things  of  duHnct 
[*452]  nature  against  ^several  persons,  or  against  one,  it  is 
demurrable:"  BMad.  Ch.,  iBS4.  See,  also,  5  Paige,  79. 
In  that  case  the  court  says:  '^The  form  and  effect  of  a  demur- 
rer to  a  bill  in  chancery  for  multifariousness  is  substantially 
the  same  as  a  demurrer  to  a  declaration  at  law  for  a  misjoinder 
of  parties,  or  of  different  causes  of  actions  which  cannot  be 
properly  litigated  in  the  same  suit."  ^'And  where  a  joint 
claim  against  two  defendants  is  improperly  joined  in  the  same 
bill  with  a  separate  claim  against  one  defendant  only,  either  or 
both  may  demur."  And  the  same  principle  is  found  in  6  Paige^ 
B8,  and  the  authorities  there  cited. 

By  said  bill  it  appears  that  the  said  association  of  persons 
never  became  a  legal  corporation  or  banking  company  in  accord- 
ance with  the  statute. 

By  the  act  to  organize  and  regulate  banking  associations, 
passed  March  15,  1837,  it  is  enacted  that  ''no  such  association 
shall  commence  operations  until  thirty  per  centum  of  the  capital 
stock  shall  be  paid  in,  in  legal  money  of  the  United  States." 

The  bill  alleges  that  the  whole  of  the  stock  was  taken,  and 
that ''  only  $2,220.05  of  the  capital  stock  was  paid  in  in  specie, 
the  balance  of  the  thirty  per  cent  being  paid  in  specie  certifi- 
cates or  stock  notes;  that  no  more  was  ever  paid  in,  and  that 
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none  of  the  certificftte  or  stock  notes  have  been  paid.*'  See  ninth 
section  of  act  of  1887,  where  it  says  that  ^'all  sach  persons  as 
shall  become  stockholders  of  any  such  association  shall,  in  com- 
pliance with  the  provisions  of  this  act,  constitute  a  body  politic 
in  fact  and  in  name,"  etc.  • 

By  said  bill  it  does  not  appear  that  any  matter  is  set  forth 
in  said  complainant's  bill  for  which  he  has  not  an  adequate 
remedy  in  a  court  of  law. 

The  role  is  that  in  general,  courts  of  equity  will  not 
assume  ^jurisdiction  where  the  powers  of  the  ordinary  [*45d] 
courts  are  sufficient  for  the  purposes  of  justice.  The 
present  suit  is  brought  to  recover  the  amount  of  the  bills  and 
receiver's  receipts  now  in  possession  of  the  complainant.  The 
statute  directs  that  all  demands  against  the  bank  after  the 
appointment  of  a  receiver,  shall  be  presented  to  him;  and  a 
mode  of  proceeding  is  prescribed  by  which  all  the  assets  of  the 
bank  are  to  be  applied  to  their  payment.  Here  is  an  adequate 
statutory  remedy,  so  far  at  least  as  the  assets  extend. 

There  is  also  an  adequate  legal  remedy  which  may  be  pur* 
sued  upon  the  liability  of  the  defendants,  as  a  bank,  as  direc- 
tors, and  as  stockholders. 

The  receiver  of  the  bank,  as  such,  is  vested  with  all  the  estate 
of  the  bank,  and  is  a  trustee  for  the  creditors  and  stockholders. 

By  the  tenth  section  of  the  laws  of  1889,  page  06,  the  receiver 
is  vested  with  all  the  estate,  real  and  personal,  of  the  corpora- 
tion, etc.,  and  is  the  trustee  of  the  estate,  for  the  benefit  of 
creditors  and  stockholders. 

By  the  eighth  section,  the  chancellor  is  authorized  to  appoint 
receivers,  etc.,  and  on  such  appointment  the  corporation  shall 
thereupon  be  dissolved,  and  shall  cease  to  exist. 

As  such  trustee  the  receiver  is  the  only  accountable  person, 
the  corporation  is  defunct,  the  powers  of  the  defendants,  their 
rights  and  duties,  abrogated,  and  passed  over  by  operation  of 
law  to  the  receiver,  the  only  person  known  in  the  law,  in  the 
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fdaoe  of  said  corporation.  As  to  power  of  tmsteeey  see  6  Mwtf. 
K,  366;  »  I\Mige^  21,  4S8. 

The  bill  prays  for  the  appointment  of  a  reeeiyer,  when  it 
appears  from  said  bill  that  a  leoeiyer  had  before  been  appointed 
to  take  charge  of  the  estate  and  effects  of  said  bank,  withoat 
showing  that  said  appointment  had  been  obtained  by  collosion 
or  f  rand,  or  that  said  reoeiver  was  an  improper  person  to  dis- 
charge the  duties  of  said  trust,  and  seeking  his  remoYsl. 

The  remedy  of  the  complainant,  for  the  appointment  of  a  new 
receiver,  is  by  filing  a  supplemental  bill:  See  5  JPcng^ 
[*454]  46.  And  although  *the  forty-second  section  of  the  act 
allows  any  creditor  to  file  his  bill  against  direotors  and 
trustees,  and  to  proceed  as  in  other  cases,  yet  it  was  never 
intended  to  apply  in  a  case  where  a  receiver  had  been  appointed, 
and  the  property  and  effects  transferred  from  the  bank  and 
its  officers  to  the  trustee. 

It  would  in  effect  be  authorizing  the  creditor  to  do  an  act 
by  which  he  could  derive  no  benefit  whatever. 

If  the  receiver  is  an  improper  person,  then  the  remedy  was 
by  removal,  on  application,  founded  on  petition  or  affidavits  or 
other  evidence  of  improper  conduct,  and  that  the  trust  funds 
were  in  danger  of  being  squandered.    See  Hopk.  B/ep.y  Jfi5. 

The  oomplainant  has  not  alleged  that  he  had  obtained  any 
judgment  or  decree  against  the  defendants  or  either  of  them, 
or  that  executions  had  been  issued  and  returned  unsatisfied. 

This  suit  having  been  instituted  in  a  case  not  within  the 
statute  of  1889,  may  have  been  intended  as  a  creditor's  bill,  so 
called. 

But  if  so,  an  execution  should  have  issued  upon  a  judgment 
at  law  agiunst  the  property  of  the  defendants,  and  been  returned 
unsatisfied  in  whole  or  in  part;  which  is  not  alleged  in  this  bilL 
And  the  bill  should  have  contained  the  avermenta  whieh  the 


rules  require  in  creditor's  bills. 
£  O.  Seaman,  eanira. 
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1,  The  bill  shows  that  the  subscribers  to  the  stock  of  this 
banking  companny  did  not  comply  with  the  conditions 

of  the  general  banking  *act;  that  is,  they  did  not  pay  [*455] 
in  thirty  per  cent,  of  the  stock,  and  comply  with  those 
provisions  of  the  statute  which  constitute  a  condition  precedent 
to  their  becoming  a  corporation;  but,  on  the  contrary,  that  all 
their  proceedings  are  based  on  a  fraudulent  violation  of  the 
statute,  which  was  used  merely  as  a  cover  or  device  under 
which  they  carried  on  their  fraudulent  schemes  and  practices; 
they  therefore  did  not  become  a  legal  corporation,  but  consti- 
tuted a  joint  stock  unincorporated  banking  company,  and  are 
liable  individually  as  co-partners  in  a  swindling  operation. 

2.  A  court  of  chancery  has  jurisdiction  of  the  case,  independ- 
ent of  any  statute,  and  can  enforce  the  collection  of  thd  plaintifTs 
claim  against  the  directors  and  stockholders  of  the  company  on 
the  following  grounds: 

1st.  On  account  of  the  convenience  of  enforcing  contribu- 
tions between  the  several  defendants  in  proportion  to  the 
amount  of  stock  held  by  each.  See  the  case  of  Brigga  v.  Penni- 
man,  1  Hopk.  Ch.  Bep.,  800;  8  Cow.  Rep.,  387;  MandeviUe  v. 
Brigga,  2  Pet.  Rep.,  482;  8  Pet.  R,  256. 

All  the  defendants  are  liable  in  their  individual  capacity 
jointly,  and  therefore  the  bill  is  not  multifarious:  Brinkerhaof 
V,  Brawny  6  Johns.  Gh.,  ISO  to  159.  All  combined  to  defraud, 
although  the  defendants  performed  distinct  parts  in  the  drama 
of  fraud,  all  tending  to  one  point:  JFeUatPS  v.  JfhOows,  4  Cow. 
Rep.,  682;  Campbell  v.  McKay ^  7  Simons,  564;  Story^$  Eq.  fl^ 
530  and  639. 

Persons  liable  on  a  contingency  are  proper  parties  defendants 
in  equity:  Story* a  Blj.  PL,  aectiana  7^  75, 169,  172, 173, 17 J^ 
M4,  232. 

In  a  variety  of  oases,  the  plaintiff  may  or  may  not  join  cer- 
tain persons  as  parties  defendants  at  his  election:  Stores  Hq. 
PL,  aectiona  169,  221;  2  Paige,  279. 

2d.  In  consequence  of  the  frequent  transfers  of  stock  in  this 
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oasey  as  well  as  the  frequent  change  of  directors  or  some  of 
them,  and  the  difficulty  or  impossibility  of  showing 
[*466]  when  the  notes  or  bills  of  the  *bank,  on  which  this 
suit  was  commenced,  were  issued,  it  would  be  difficult 
if  not  impossible  for  the  plaintiff  to  determine  on  whom  to  fix 
the  liability  at  law,  and  his  remedy,  if  any,  at  law,  would  there- 
fore be  doubtful  and  difficult,  and  on  that  account  a  court  of 
equity  has  jurisdiction:  Ameriean  Insurance  Co.  v.  Msk,  1 
Paige,  02;  WeymotUh  v,  Boyer,  1  Yes.,  416. 

dd.  The  transactions  of  the  defendants  are  fraudulent,  and 
they  used  the  general  banking  law  merely  as  a  cover  for  their 
fraudulent  devices  and  schemes.  A  court  of  equity  has  concur- 
rent jurisdiction  with  courts  of  law  in  matters  of  fraud:  CoU 
V.  WoUister^  2  P.  Williams,  166;  Gh'cen  v.  Barrett^  I  Simons, 
87,  45;  Blair  v.  Agar^  2  Simons,  289. 

4.  The  statute  of  Michigan  of  1839  for  the  voluntary  dissolu- 
tiom  of  corporations,  and  for  other  purposes,  applies  only  to 
legal  corporations,  and  not  to  cases  of  this  kind,  where  the  com- 
pany did  not  become  a  legal  corporation.  That  statute  also 
gives  a  cumulative  ren^edy,  and  does  not  take  away  the  usual 
remedy  to  which  the  creditors  were  entitled  in  equity  previous 
to  the  statute.  We  claim  the  common  remedy  in  equity  inde- 
pendent of  the  statute:     Crittendsn  v.  WiUon^  5  Cow.,  165. 

Ths  Chancsllob: 

The  bill  in  this  cause  substantially  charges  the  defendants 
with  having  combined  under  the  color  merely  of  the  general 
banking  law  of  this  state,  for  the  purpose  of  defrauding  the 
complainant  and  other  persons  who  should  receive  the  notes  of 
said  banking  association.  It  not  only  charges  that  the  original 
•stockholders  and  officers  of  the  institution,  but  also  that  the 
persons  severally  charged  with  having  become  subsequent  pur- 
chasers of  the  stock,  purchased  for  the  purpose  of  aiding  in 
such  fraud  and  with  the  intent  and  design  to  deceive  and  de- 
fraud the  complainant  and  all  the  creditors  of  said  association. 
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It  purports  to  oharge  them  and  each  of  them  in  their  individaal 
capacities  as  members  of  a  fraudulent  co-partnership,  or  associa- 
tion. A  variety  of  questions  have  been  raised  upon  the  differ- 
ent demurrers.  It  will  not  be  necessary  to  notice  all  the  points 
raised  at  the  arguments,  as  the  grounds  upon  which  the  bill  is 
sustained,  and  the  demurrers  oyerruled,  will  appear  in 
the  opinion.  *The  complainant  in  this  case  seeks  to  [*457] 
charge  the  defendants  as  a  voluntary  association,  who 
under  the  pretense  and  color  of  the  general  banking  law  of  this 
state  have  conspired  to  defraud  the  complainant,  and  such 
others  as  should  receive  the  notes  of  said  association.  The  fact 
that  another  creditor  has  seen  fit  to  treat  them  as  a  corporation^ 
and  has  filed  his  bill  and  obtained  the  appointment  of  a  receiver 
of  the  effects  of  this  corporation,  cannot  deprive  this  complain- 
ant of  his  remedy,  in  this  form,  if  he  can  establish  the  truth  of 
the  allegations  of  his  bill.  The  objection  that  the  bill  contains 
a  prayer  for  the  appointment  of  a  receiver  is  not  a  good  cause 
of  demurrer;  it  may  or  may  not  have  been  necessary,  but  is  not 
such  an  objection  as  can  sustain  the  demurrer.  This  is  not 
what  is  termed  a  creditor's  bill;  but  on  the  contrary,  it  seeks 
to  charge  the  defendants  in  an  original  proceeding  as  members 
of  a  fraudulent  association  or  co-partnership.  The  objections, 
therefore,  that  the  complainant  has  not,  in  the  allegations  in  his 
bill,  conformed  to  the  rules  required  in  creditors'  bills,  have  no 
application,  from  the  view  I  take  of  the  scope  and  objects  of 
the  bill.  Another  cause  of  demurrer  is  that  the  complainant 
has  an  adequate  remedy  at  law,  and  therefore  a  court  of  chan- 
cery has  not  jurisdiction.  The  frequent  transfers  of  stock  and 
changes  of  interest,  and  the  extraordinary  manner  in  which  the 
business  has  been  conducted,  according  to  the  showing  in  the 
bill,  would  render  the  complainant's  remedy  at  law  both  diffi- 
cult and  doubtful;  this  of  itself  is  sufficient  to  give  this  court 
jurisdiction:  1  Paige  i2.,  9fi.  Courts  of  chancery  have  also 
concurrent  jurisdiction  in  cases  of  fraud.  The  objection  of 
multifariousness,  that  the  several  directors  and  stockholders  are 
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made  parties,  notwithstanding  they  were  connected  with  this 
association  at  different  periods,  and  ha^e  distinct  rights  and 
liabilities,  is  the  next  and  principal  remaining  question.  From 
the  manner  in  which  the  business  was  conducted,  it  seems  to 
me  that  the  course  the  complainant  has  pursued  was  the  proper 
one.  The  stockholders  and  directors  only,  are  parties,  and  it 
is  alleged  that  they  all  performed  different  parts  in  the  same 
drama.  A  bill  may  be  sustained  against  different  persons  rela- 
tive to  matters  of  the  same  nature,  in  which  all  the  defendants 
were  more  or  less  concerned,  though  not  jointly  in  each  act. 
Should  it  prove  in  the  event  that  any  of  these  defendants  were 

not  partners  in  the  concern  at  the  time  the  notes  on 
[*458]     which  the  ^complainant  prosecutes  were  issued,  they 

may  not  be  liable  to  contribute  to  their  payment.  But 
if  it  proves  true  that  this  was  a  fraudulent  combination,  merely 
under  the  pretense  of  the  statute,  in  which  the  defendants  all 
participated  to  defraud  the  complainant,  it  is  but  just  that 
each  and  all  should  be  held  responsible  to  the  creditors  who 
have  been  defrauded  in  this  way.  From  the  view  I  have  taken 
of  this  bill  it  was  not  necessary  that  the  receiver  should  have 
been  made  a  party.  The  complainant  is  entitled  to  his  divi- 
dend from  whatever  may  be  obtained  from  the  property  of  this 
concern  in  the  hands  of  the  receiver,  without  making  him  a 
party,  and  without  a  waiver  of  his  rights  against  the  defendants 
in  this  form,  {b) 
Demurrer  overruled. 


(b)  See  Cook  v.  WKmUt,  anU,  p,  448»  and  the  oant  otted  in  note  (eX  p.  UBk 
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ACX)EFTANCE. 
8m  AmoMMnrr  fob  tbb  BnniTT  of  CBMoaoBm,  1, 9;   Town  Plats,  8, 4. 

ACKNOWLBDOMENT. 
See  MoETOAOB,  8:    PLBADimM,  4 

▲DMCnSTRATORS. 
See  ExsouTOBs  axd  ADimrisTBATORft. 

AFFIDAVIT. 
See  iNJUHonoift  11;   PRionoB,  7, 18, 14. 

AG1ENT. 
See  Prikcxpil  amd  Aobmt. 

ALIENATION. 
See  Dsbd;   Wilu 

ALIMONY. 

JurUdicHon.    A  ooorC  of  cbancery  has  no  Jnrisdlotioii  of  a  case  where  the 
bfll  Is  filed  for  alimony  merely.    FbHUt  v,  PtlUtT 19 

AMENDMENT. 

See  PuuDiNOS,  8;    Piuotxob,  8  to  11,  87. 
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ASSIQinaEllT. 
Sea  MoBomAam,  6;   FuuonieB*  8, 4;   SpaaoFio 


ASSIQVXBST  FOB  THE  BJfiNKFlT  OF  CBBDIT0B8. 

t  Aopnf^amM,  An  awtgnmenl  for  the  benefit  of  credtton,  ftbntaite  tai  Mb 
teraifl,  and  which  to  aooepted  bj  the  asignee,  dedicates  the  property  abso- 
hitelj  to  the  porpoaea  of  the  truat,  notwf thatandlag  It  to  made  withoot  the 
knowledge  or  eononiTaiioe  of  the  cradlton.    Atydom  «i  Drgutndre MT 

IL  Bj  the  azeoation  and  deltrery  of  the  aasfgnment  the  relation  of  trastee  and 
cegtui  gae  inut  to  eonatltated  at  onoa»  without  any  exptoaa  aaaent  of  the 
credJton;  and  it  oannot  aflerwarda  be  revoked  except  npon  the  iHwwmt  of 
creditors.    lb, 8<7 

S.  Receiver,  The  court  in  decreeing  the  ezeoatkm  of  the  trust  under  an  assign- 
ment, under  the  q>eoial  droumstanoee  of  the  oaee,  appointed  a  reoeiTer 
f  or  the  pnrpoee.    lb M7 

See  BAXza  amd  BAXKom,  a;  a;  <  6;   PABomamp,  1  to  T. 


ATTACHMSNT  FOB  CONTEMFT. 

L  Proof  of  faUwre  to  comply  wUh  order.  The  return  of  a  meeter  cSiaiged 
with  the  execution  of  an  order  of  court,  showing  the  faflure  of  a  penon 
to  appear  and  submit  to  an  examination  as  required  by  the  order,  to  suffi- 
cient foundation  for  a  rule  to  show  cause  why  an  attachment  for  contempt 
■hould  not  iasne.    Whipple  v,  Bromm, 

2.  But  the  affidavit  or  return  of  senrloe  of  the  master's  summons  should  show 

the  time  and  manner  of  eerrioe.  Where  the  affidavit  cC  serrice  was  in 
general  terms  that  the  summons  was  served  as  required  by  the  role  cC 
court,  and  the  respondent  made  an  affidavit  showing  that  it  was  served 
less  than  a  full  day  before  the  time  for  appearance,  the  service  was  hsid 
insufficient.    76. 

3.  Where  a  notice  was  to  appear  before  one  master,  and  return  was  made  by 

another  that  the  defendant  did  not  i^pear;  held,  not  to  show  any  faUore 
of  defendant  to  comply.   Ih 


▲TTOBNSY  AND  OOUNBELOB. 

PrMleged  comwnmieaHone,  A  statement  of  feet  made  by  an  attorney  to  hto 
eUent,  and  which  apprtoes  the  client  of  equitiee  in  a  third  party,  to  not  a 
privileged  oonamnnicatlon,  and  may  be  proved  by  the  attorney.  Wad^ 
worth  V,  Loramgor lis 

See  FLBADiNGa,  5;    PaAOnoc,  22  to  M. 
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BANKS  AND  BANXINa 

1.  Suolveney  of  dank,  foAa#  /octo  airt  widens  of.  Where  it  appeared  tnm  the 
■tatementi  in  the  bi^p  that  a  bank  oomminioner  examined  into  the  affaire 
of  the  Bank  of  Brest  on  the  second  day  of  Augost,  1888,  and  the  specie  then 
on  hand  was  90,76i^  and  that  another  exsmlnatlon  of  the  aflUrs  of  the 
'  bank  was  made  on  the  elcTsnth  day  of  the  same  month,  and  it  then  had 
but  $188.89,  and  ^ere  was  no  corresponding  decrecwe  of  liabilities;  and 
about  $i4,000  of  ths  issues  of  the  bank  were  in  the  hands  of  agents  without 
sollloient  suretief ;  and  that  of  the  assets  there  were  16,000  in  uncurrent 
notes;  and  that  |SS,000  of  post  notes  were  issued  on  the  fourth  day  of  the 
same  month  oC  August,  without  being  indorsed  by  a  bank  coftunissioner; 
and  the  bill  charged  the  bank  to  be  insolvent;  and  the  answer  admitted  the 
facts  set  forth  in  the  blU,  but  denied  the  InsoWenoy;  it  was  held  that  the 
bank  was  inso]tyent  within  the  meaning  of  the  law,  and  that  a  proper  case 
was  made  for  the  appointment  of  a  receiyer  to  take  charge  of  its  efPeets. 
Bank  OommifionerM  V.  Bank  of  Brest 10ft 

ib  AtBignment  &y  bank,  A  transfer,  by  way  of  security,  of  a  portion  of  the 
efPects  of  a  moused  corporation,  for  the  purpose  of  carrying  en  the  con- 
cern, is  within  the  power  of  the  directors;  and  a  corporation  which  has  no 
particular  mode  pointed  out  for  closing  its  concerns  may  make  an  assign- 
ment on  obtaining  the  assent  of  the  stockholders,    lb 10$ 

8.  General  assignment  by  bank.  The  directors  of  a  moneyed  corporation,  like 
that  of  the  Bank  of  Brest,  have  no  power  to  make  an  assignment,  without 
being  authorised  so  to  do  by  the  stockholders.    lb 10& 

4.  Directors^  for  what  purpose  are  trustees.  The  directors  are  trustees  of  the 
stockholders  for  the  purpose  of  carrying  on  the  business  of  the  corporaiJon, 
and  not  for  the  purpose  of  winding  it  up  and  destzoying  its  existence.    /6..  10ft 

ft.  Statutory  provisions  for  winding  up.  The  statute  .prescribes  the  mode  in 
which  the  affairs  of  banking  associations,  established  under  the  general 
banking  law  of  this  state,  shall  be  woundup,  in  case  of  insolvency;  and  this 
forms  a  part  of  the  security  to  the  public,  and  is  one  of  the  conditions  upon 
which  th^  take  their  chartered  powers.    lb 10ft 

6l  Assignment  to  evade  statute  void.  An  assignment  made  by  the  directors  of 
the  Bank  of  Brest,  to  a  trustee,  for  the  benefit  of  creditors,  with  a  view  to 
evade  the  provisions  of  the  statute,  was  held  to  be  against  the  policy  of  the 
law,  and  void,    lb ^ 10ft 

7.  B^unction  against  bank,  what  not  sufficient  ottuse.    By  the  act  incorporating 

a  bank  a  previous  act  was  referred  to,  and  in  effect  made  a  part  thereof, 
which  provided  that  if  any  bank  did  not  psy  its  notes  on  demand,  the  char- 
ter should  not  for  that  cause  be  dissolved,  but  it  gave  the  bank  sixty  days 
within  which  to  redeem  its  notes.  It  contained  farther  jirovisions  that  the 
act  should  not  prevent  the  issuing  of  an  in  jimotion,  and  that  one  might  be 
iwned  when  any  bank  should  refuse  to  pay  its  debts:  Hetd,  that  these  pro- 
visions relative  to  injunctions  did  not  change  the  previous  law  on  that  sub- 
ject.   Bamum  V.  Bank  cf  Pontiac lift 

8.  The  provision  that  an  injunction  might  be  issued  on  a  failure  to  pay  was  not 

imperative,  but  left  it  to  the  sound  discretion  of  the  court,  upon  a  proper 
casebeing  made.   lb lift 

•.  Where  a  bin  alleged  merely  a  demand  and  refusal  by  the  bank  to  pay  its  notes, 
and  contained  no  allegations  of  any  impending  mischief,  danger  or  hasaid 
<rf  the  rights  of  complainant,  an  injunction  was  refused.    lb lit 
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10.  Wo<  inf  ^t^m^tUm  aoaltui  a  bamk.   An  iajimattoo  aieaiiirt  a  bAiikgoei  to 

wUoh  ia  ■omtiiiKg  gnntod  mt  the  terminatioB  at  a  oauM,  than  the  oaoal 
lnJaiM«toiitopi«v«BlaoiiMiMrtioii]ariiiiMhi^    Ih, IM 

11.  Otmm  for  i$^mutiom  ogaimt  bamk:   Notice,   Kzoepi  in  oantwheM  tte 

bill  is  flled  hf  a  bank  oommlHloiMr,  •hawing  Craud,  vlolatioB  of  tbb  char- 
tor,  or  Inaolfiiioj,  notion  ■hoold  be  gtren  of  an  applleeHoa  tor  an  injan^ 
lloB  acalBit  a  bank,  and  a  oaae  dioald  be  made  oot  that  wooM  vaRBBt  the 
eoofttowlndaptheooiioeneof  the  bank.    lb lit 

tt.  Afolowa  fcmfa.  Hiwmitml  of  mU  agabuit.  Where  an  indMdoaloreditor  had 
fled  hia  bin  acaiaat  a  mooejed  oorponUloB,  obtained  an  tnjnnetlon  and  the 
appointment  of  a  raoeiTer,  and  the  receiTcr  had  taken  upon  himaelf  the 
tmat,  and  other  credltora  had  filed  their  dahna,  ft  was  Jkald  that  the  credi- 
tor who  had  filed  hia  bill,  obtained  the  Injunction,  and  the  appointment  cC 
a  raoeiTir,  was  not  entitled,  aa  a  matter  of  right  (upon  being  paid  hia 
demand),  to  dlaaolre  the  injonetlon,  dismlaa  hia  bill,  and  diaeharge  tte 
raeelTer.    Watff  v,  Wrio  ^  Eatamawoo  B,  B.  Bamk IM 

Itb  There  ia  no  doobt  that  the  eooft  haa  the  power,  in  anch  caae,  to  dlaaolve  the 
hijunctlon,  diacharge  the  raeelTer,  and  permit  the  partj  to  dlamiai  hia  bm, 
when  It  ia  aatlaHed  that  the  Jnteraeta  of  all  ooncemed  will  be  beat  aabauimd 
by  permittiag  the  oorporatloB  to  manage  ita  own  oonoeina.   lb IK 

14.  Cii^ioari  of  ban*,  powert  of.    Where  a  note  ia  made  pajahie  at  a  bank,  It  li 

within  the  ordinaij  aoope  of  the  powera  of  the  bank  oAoerB  to  reoelve 
other  notee  aa  oollateral,  on  the  onderatanding  that  thej  ahoold  be  plaoed 
In  the  bank  for  ooUeetlon,  and  that  when  a  aoffleient  amoont  ahoold  be  oot 
Icoted  thereon  for  the  porpoae  it  ahoold  aattaty  the  fbit  note.  ITolet  «. 
Bamkof  Michigam «8 

15.  htjwn/tUonoigabiKtmt^pomdedbamk,   The  rale  adopted  in  thia  atate  haa  been 

not  to  grant  an  injunction  hi  the  flrat  instaaoe  upon  the  allegation  alone 
that  a  bank  haa  atopped  pajment,  but  to  grant  a  rale  to  ahow  caoae  and 
rMfoire  notice  to  be  giren  to  the  dflCandaata.  If  not  explained  or  exjcaaed 
in  eeaea  where  the  banka  are  not  protected  fh»m  a  forfeiture  of  thdr  chai^ 
tera  by  reaaon  of  a  ftdlure,  the  court  would  be  authoriaed  to  grant  an  la- 
Junction  and  appoint  a  reoelTer.  But  when  banka  are  authoriaed  to  ana* 
pend  apoeie  pejmenta,  aucfa  refnaal  ia  not  even  prfaia  /adf  eftdaooe  ef 
inaoNenoy.    Aitomejt-Otnmral «.  Baafc of  Michigan. W 

16l  The  true  oonstruction  of  the  aizth  aection  of  the  aospenalon  act  of  Apifl  11^ 
1841,  ia  that  the  atatementa  ahould  be  made  out  and  tranamltted  to  tibeaa^ 
rataiy  of  atate  on  the  daya  apedfled,  or  aa  aoon  thereafter  aa  the  aama 
could  be  made  out  and  stated.    lb 815 

17.  General  banking  law:  JDnforeing  cloAiu  againat  ttoekhoUUn.  Where  bgr  a 
general  law  for  laoorporation  of  banks,  the  dlrectora  and  stoddioldera  are 
made  indlTidually  liable  for  all  debta,  and  an  assignee  of  a  demand  is  pro- 
ceeding to  enforce  it  against  them,  it  is  Immaterial  whether  he  paid  fon 
▼aloe  for  it*  aa  they  are  liable  for  the  whole  whether  he  did  or  not  Oook 
V.  WhUler 411 

18L  Fraudulent  pertnen  are  also  liable  to  the  assignee  for  the  whole  amoont  of  a 
partnership  debt,  whether  he  paid  full  ▼aloe  or  BOtL    lb 40 

19.  Where,  therefore,  a  bUl  was  fUed  against  parties  chaiged  aa  belag  directon 
and  ato(ddiolden  in  a  bank  oiganlsed  under  the  general  banking  law  of  ISV, 
or,  fes  the  alternatiTe,  aa  belag  firandulent  partners,  ttie  object  oC  the  bUl 
being  to  enforoe  payment  of  notea  of  the  bank,  It  was  Acid,  that  defandaalB 

100 
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not  cntitlad  to  file  a  oroM-UU,  to  oompoloomplaiiuuit  to  diackMewlMB 
lie  beoamo  owner  of  tbe  notes,  or  how  much  he  paid  for  them;  ea  saoh  dis- 
coreiy  would  be  immaterial  to  the  defboMw    Ih 448 

SOL  Frauduimit  a9§oei(Ue»  auuming  to  he  a  ecrporaUon,  Where  defendanta  are 
charged  as  fittudulent  aMOoiatee,  who  under  the  pretenae  and  oolor  of  a 
general  inoorporation  act  have  combined  to  defraud  complainant,  the  taucA 
that  another  creditor  has  seen  fit  to  treat  them  as  a  corporation,  and 
obtained  the  appointment  of  a  reoelTer,  ia  no  bar  to  oomplainant*s  suit. 
WKeeier  v.  Olinion  Canat  Bank 440 

n.  Framd:  Ortditor'**  HXL  ▲  bill  to  enfdrce  a  demand  thus  contracted  is  not 
what  is  called  a  oredltor*s  bill,  and  it  is  not  essential  that  there  ahonld  hare 
beattjodgmont  and  soDeontlon  at  law  before  it  can  be  filed.    15 441 


BBTnEKKBNTS. 
Bee  JuBiSDionov,  81 

BILLi 

See  PLBADoiaaL 

BILLS  OF  PBiLOS.' 

L  BOlB  of  peace  are  oniif  allowed  where  the  complainant  has  established  his 
right  at  law;  or  where  the  peraons  who  controvert  the  right  are  so  numer- 
ous as  to  render  an  issue  under  the  direction  of  this  court  indispensable  to 
embrace  all  the  parties  oonoemed,  and  save  a  multtpUeity  of  suits.  Lapew 
Coun;tiM»»  Biairt 1S7 

SL  Where  sixty-seven  suits  were  brought  upon  county  orders  by  different  plaln- 
tUb  before  justices  of  the  peace,  some  of  which  were  tried  and  judgments 
rendered  for  the  plaintlffti,  and  five  of  them  appealed  to  the  circuit  court, 
and  the  county  oonmiissioners  claimed  to  have  a  valid  defense  to  them  all, 
and  filed  a  bill  in  equity  to  enjoin  them  until  the  appealed  suits  oould  be 
tried,  it  was  Jleld  that  no  case  of  equitable  jurisdiction  was  made  out,  and 
a  preUmlnaiy  injunction  was  dissolved.    Ih lOT 

8.  The  fact  that  there  were  no  funds  in  the  county  treasury  with  which  to  pay 
the  costs  and  appeal  the  remaining  suits  constitutes  no  reason  for  equitable 
iaterference.    Ih 167 


OITT  OF  DETROIT. 
See  DnnoiT  Oirr. 

OOMITT. 
See  iKJUNonoir,  flL 
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OF  IMTKBKAL  IMPBOYXUnT. 
See  Watb,! 


OONBIDEBATlOir. 

1.  Btifpori  ofpairmU.    An  ecreemeDt  by  a  daughter  and  her  hadMuid  to 
port  her  father  daring  his  natoral  Ufe,  is  a  snffloieiit  oonsidemtion  for  a  • 
▼ejaBoe  of  the  father*s  lands  to  the  daughter.    €h^  v.  Thamptem CO- 
IL After  the  death  of  the  fMher,  the  agreement  havfaig  been  folly  perf oimed, 
the  amwrnfaeb  will  not  be  set  aside  to  give  effect  toa  prsrioas  wlli  made 
hj  the  father,  notwithstanding  the  daughter  had  attempted,  by  deed 
sonoated  by  her  aloneb  to  le-eonvey  the  lands  to  the  father  as  secnrity  for 

his  suppurL    lb, 60 

1  Dnrwa  Where  the  fters  of  a  timid  and  Ignoiant  man  vers  praetleed  19QB 
by  threats  of  a  proseontion  for  slander,  and  he  was  thsreby  induced  to 
assign  a  mortgage  to  another,  the  assignment  was  held  to  be  without  oobp 
sidemtloa,  and  a  re-asslgnmeat  was  decreed.    SWs  m»  WhUmtg MA 

See  OoinTBAOi%ti 


OONSTBUCnON. 
See  OovnuoTs,  I;   SrATvns,  L 

CONTEJIFr. 
See  AnsAonanr  fob  Ouwufi;   PiuonoB;  If. 

OOMTRAOTB. 

1.  OomttmporantauM.   Where  sereral  papers  are  sKecuted  between  the 
parties  oontempotaaeoasly,  and  relate  to  the  ssme  subjeot  matter,  they  i 
regarded  as  together  eoiistitiitlng  one  and  the  same  transsntion.   DUbrow 
V.  Jon«§ H^ 

t,  Oontraet  to  miaoad  land  hoard  immoral  and  void.  U  two  persons,  olatming 
'  Joint  poBsesdon  of  land,  enter  into  an  agreemeut  that  a  claim  Iff  them 
shall  be  preaented  to  the  goremment  land  board,  in  the  name  of  one  alona, 
and  that  when  the  claim  is  oonllrmed  to  him  he  shall  conrey  a  part  of  the 
land  to  the  other,  li  immonU  as  tending  to  mislead  the  land  board,  and 
therefore,  it  ssssM,  void.    Bomard  v.  Sougard VKk 

%,  Barol  wtorgod  In  writing.  It  is  a  genend  rule  that  a  oontraet  cannot  rsst 
partly  in  writing  and  partly  in  parol  Where  a  contract  li  reduced  to 
writing;  all  prcTlous  parol  agreements  ralsting  to  the  ssme  matter  art 
oMiged  in  the  written  contract.    Strootv,  Dow. ^tt 

See  CoMsmnunov;   Dbbd;  Huud; 
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CONVKTANOft 
Sea  OannaunoM;   Dwaib\  Imuiuaoi;   UoviQAma, 


OORFORATIOM& 

t.  OorpofoUaiUtJwHadieUomcvtr.  Tbe  jarlodJotlon  of  tlito  oomt  of<er  oofponlt 
Tiorttw ,  for  the  yurpoee  of  ifwtnitiitog  tbclr  opentloiie,  or  of  windliig  up 
tlMlr  eonoerne,  ie  beied  upon  and  oontrolled  t^  the  etetotee  of  the  statew 
B  hea  no  each  Jurlidlction  at  oommon  law,  or  under  ite  general  equity  pow* 
ere,  and  it  will  not  interfere  ezoept  where  the  case  is  fairly  brought  within 
the  soope  and  objeot  of  the  statute  oonfening  this  special  jnrisdictkm. 
.^Itorwey-geneiial  v.  BatUt  of  Miekigan. tlft 

41  lbs  proTislons  of  the  act  of  June  91,  1887,  and  the  act  of  April  U;  IMl,  In 
regard  to  hanks  and  incoiporatlonSi  commented  upon  and  explained.    lb,.  S15 

'%,  Ibrfethare  of  eorporaU  rights.  If  a  corporation  has  forfeited  its  rights  by 
misfeasance  or  non-feasance,  such  forfeiture  must  be  shown  by  the  plead- 
ings; it  is  not  to  be  presumed;  the  legal  presumption  is  otherwise,    lb 815 

4.  The  feet  that  a  bank  not  protected  bj  statute  authorising  a  suspension  of 
qpede  payments,  has  stopped  payment,  is  not  of  itself  conduslTe  evidence 
of  its  inability  to  pay  its  debtSi  but  is  prima  ftude  eridenoe  of  inability  or 
inadTency.    lb 816 

-S.  Omnrondmr  of  eorporaU  rightt^  lehat  iB.UA  corporation  suffers  acts  to  bo 
done  which  destnqr  the  end  and  object  for  which  it  was  instituted,  it  li 
eqolTalent  to  a  surrender  of  its  rights.  Ba$ik  0ommi$9Um§n  v,  Bamk  of 
BreMt. 106 

'6.  DiiBohitiom  of  faiUng  corporaiion».  The  primaiy  Object  of  proceeding  in 
ohancety  against  failing  corporations  is  not  for  the  purpose  of  dissdring 
the  corporation,  but  to  jurotect  the  assets  for  the  benellt  of  crediton.  The 
power  to  decree  a  dissolution  of  the  corpormtlon  li  merely  incidental.  Jlqr 
V,  Eri€  ^  KaXamoMOO  B.  S.  BatUt 104 

f.  DiaduMrging  reeeivor.  It  is  the  duty  of  the  court  to  look  into  the  condition  of 
the  corporation  before  it  will  discharge  the  recetrer,  and  make  such  order, 
either  absohite  or  conditional,  as  the  case  may  require.    lb IM 

See  Bamss  amd  BivKom. 


006TB. 
See  MoBVOAin,  IL 


oouutt  ordebSw 

See  Bills  ov  Pbaob. 
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C0TXNA18T. 

8mf§raL  Whero  the  eorawnti  and  oondtltons  oC  bond!  and  ottier  dMda  an 
■avcral,  tbej  maj  be  good  in  part,  and  void  as  to  the  realdne.  JTMy  m. 
BtgenoU BS 


CQitKDITOBS*  BELLB 

L  JuiHadkiion»  Hie  Joiiadicttoii  of  the  oooit  of  ohaaoery  to  ap|»l7  the  prop* 
per^  of  the  def endanti  which  is  beyond  the  reach  of  an  ezeoatlon  at  law, 
to  the  aattif  action  of  the  debt  doe  to  the  judgment  debtor,  proceeds  upon 
the  groond  that  the  remedy  at  htw  is  ediansted.  8Uwani  v,  Steoent,  100; 
T^ffm- V.  Swift 480 

IL  The  remedy  at  law  is  not  exhausted  nntfl  an  esecntion  baa  been  iaoed  and 
retained  onsatisfled.  And  for  this  purpose  it  eannot  be  retomed  nntO  the 
retonday.    Thayw 9,  Sm^ft, OO 

S.  The  remedy  by  creditor**  bOl  is  a  harsh  remedy,  which  win  not  be  afforded 
unless  the  creditor  shows  a  strict  and  rigid  oompUanoe  with  the  roles  and 
forms  of  law.    /6 480 

4.  JUium  €/  exeaUUm,  For  the  purpose  of  a  creditor's  bin,  the  eooeentlon  can- 
not be  retunied  untU  the  retom  day.  Stmoard  «.  filteoene,  188.  Sf«n 
though  the  bfil  is  not  filed  untfl  aftor  the  return  day.    Stafford  v.  flvlfteri. .  4K 

Bw  ▲  return  that  the  sheriff  has  properljr  in  his  hands  for  want  of  bidder^  is 
insufllplenk    JEltfrsd  «.  Oanip 18t 

&  BfU,  i0to<  to  stale.  ▲  creditor's  bmnnist  contain  the  averments  reqpdred  by 
the  100th  rule  (Bnle  108  of  18B8),  and  those  averments  must  be  sworn  to. 
Clark  V.  Dani$ 287 

r.  Bm  with  dauhU  aapaet  ▲  bUl  may  be  filed  both  to  reach  mere  equitable 
interests  and  In  aid  of  ezeontion  at  law;  and  snoh  a  un  is  not  mnltlfarioas. 
Jb. 8ir 

8.  Waiver  of  right  to  JB0.  Ihe  right  to  file  a  creditor's  bm  having  onee  attached 
by  the  return  of  an  execution  unsatisfied,  the  party  does  not  lose  his  right 
to  file  the  same  by  the  issuing  of  a  new  eoDecotlon.    Jb 807 

9l  Bill  in  aid  of  exeeuUan.  Where  a  lien  has  been  acquired  by  levy  of  ezsco- 
eutlon,  or  where  there  is  an  outstanding  execution  In  the  hands  of  an  oA- 
cer,  and  a  fraudulent  obslmctlon  is  InMrpoaed  to  prevent  its  being  levied, 
a  bin  may  be  sustained  for  a  dlaooveiy ,  and  to  remove  sooh  obstruction. 
T%aifer  9,  Swift* 480 

See  Bahxs  ajid  Biinmitt. 


DAMAGIO. 
flee  JmusMosMHit  7«  0 
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DEBTOR  AND  GBXDITOIL 
See  Amionmsmt  fob  tbx  Bsnbtit  of  Cbkditobs;   Cbeditobs*  Bills. 

DECREE. 
See  Pkaohob.  8i  to  87. 

DEDICATION. 
See  Towx  Plats;    Wats. 

DEED.  • 

1.  W^romdnUntinpartUvoid.  The  better  opinion  seems  to  be,  thai  even  at  oom- 
moD  law  a  deed  fraudulent  in  part  is  altogether  Toid.   JGfrby  v.  Ii^ffenoU. . .  171 

H  lUegai  conveyance  void.  The  oonstructlon  to  be  put  upcm  a  deed  oonTeying 
property  fflegally  is,  thai  the  danse  whieh  so  oonveys  It  is  Toid  eqoallj, 
whether  the  Ulegalltj  be  hy  statute  or  at  eommon  law.  This  is  the  rule, 
except  in  cases  where  the  statute  declares  the  whole  instrument  TOid.    16. .  ITS 

S.  Deedg  void  <n  part.  One  good  trust  inserted  in  an  illegal  instnmient  of 
assignment  cannot  make  that  instrument  a  Talid  one.    lb, 178 

4.  A  grantee,  who  vohmtarilj  becomes  a  party  to  a  deed  which  is  fkindnlent  in 
pait»  forfeits  his  rlg^t  to  daim  benefit  from  another  part  which  would  hafa 
besngood.   Ih. 171 

See  CoHsznnuTioN;   Dvburanob;    MonrQAOs;   Rxoonnnro  Laws* 

DEFAULT. 
See  pRAonoB,  18  to  Ml 

DHafURRER. 
See  PLBApiifM. 

DEPOSIT  IN  COURT. 
See  PBAonoBftL 

DEP06ITI0N& 

See  PBAcncB,  87  to  fli 
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DBTBOIT  CITY. 

Ourparaie  powtn  ^,   Tlie  oorponUioii  o(  the  ol^  of  Detrott  has  do  power 
oBoepC  that  which  Is  conferred  bj  the  eot  of  Inoorporatkm  or  other  eots 
otellj  reletfnc  thereto.    Cooper  v,  Alden 

See  Wati. 

DIBBOTOBS  OF  BANKa 
See  BAim  .ahd  Bamxiiw*  8»  4,  C,  IflL 

DISCOTSBT 

in  mid  of  defent9  at  lam.    Bqatty  mey  compel  a  dlwMifeif  in  aid  of  • 
at  law,  and  maj  etaj  the  prooeedings  at  law  imtil  an  aoawer  to  the  bill  d 
diaoorery  has  been  ohtalaed.    Wright  v.  King, IS- 


BSTATSB  OP  DBOKASKD  PBBSON& 

Probate  tale  .*  jMdge  intarotted.  Where  a  Mle  of  real  eetate  was  ordered  bj 
a  Judge  of  probate,  and  It  i^ypeared  that  he  himself  beeame  taiterested  In 
the  purchase,  the  sale  was  set  aside,  and  a  resale  ordered  to  be  made  under 
the  direction  of  theoourt.    WaUonv.  Torrey. 

See  SxBOOTons  aud  ADMiinanuTons;   PAnnnnBiP,  U,  I& 


■STOPPBU 
See  Plbadmgs,  flL 

BVIDENGB. 
See  MoBfQAOB,  1;   Plbadinqs,  18;    PnAonon,  V  to  0;   Tax 

KZECfUnON. 
See  Cnanrrons*  Bauk 

SXB0DT0B8  AND  ADMIinflmUTOB& 

1-  JdminiMtrator^t  sols,  wken  akaaUL  bo  adiowmod.    When  the  dnj  appointed 
for  an  administrator's  sale  is  ralnj  and  laoiement>  and  bat  few  persona 
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appev  and  bid,  and  the  Uds  do  not  ezoeed  half  llM  TShM  of  tlM  pn^^ 

IMho  dntj  of  the  admtniiiftimtor  to  adjoam  the  Mie.    Bm^uJUen  v.  Pompardt  909 

Adm4nUtr0ltm^9  mUe:  AdminUtraior  eannQt  Hi,  ▲  par^  oaimot  become 
the  porohMer,  enuiNdlrectlj  or  Indireotlj,  at  a  lale  made  hj  himaelf  aa 
admlniatrator.    lb. ^ 

Where  the  admlnlrtrator  proonred  hlB  ^teother-ln-law  to  beoome  the  par- 
chaier,  and  ImmedSatelj  afterwarda  took  a  ooBT^ymnoe  of  the  premJaea  ao 
purdiaaed  to  hlmael^  the  court  of  chancery,  on  MU  filed  t^  the  helra,  aet 
aaide  the  aale,  ordered  the  deed  dettrerad  up  to  be  cancded,  and  directed  a 
lb 

See  BCTAns  of  DnoBAaaD  Fnaaon;   JjuvnanoK,  •. 


FOBBGQLOSUBE  OF  M OBT0AaE. 
See  MosTaAOc. 

fX)BFErn7BX. 
See  Bum  and  Baitkimo;   CioBPORATiom. 

FORMER  SUrr  PENDING. 
See  PLKADiNoa,  IS. 

FRAUD. 

1.  Jftonlna  of.   Bj  the  term  fraiud^  the  lboal  Intent  and  elTeot  of  the  aeti 

eomphdned  of  ia  meant.    Kk^  v.  BngmrtoU ITI 

2.  The  law  haa  a  standard  for  meaaoring  the  intent  of  partiea,  and  dedlarea  an 

illegal  act,  prejudicial  to  tiia  righle  of  others,  a  frand  upon  sooh  rii^iti, 
although  the  party  deniea  all  intenticii  of  committing  a  fraud.   lb ITI 

8.  SetHng  attd0  eoniretei  far.  A  stock  of  goods  was  exchanged  t^  complainant 
for  lands,  which  defendants  represented  to  be  pine  landa,  having  a  certain 
large  qoantity  of  pine  timber  standing  thereon.  Oomplalnant  had  nerer 
seen  the  land,  and  relied  upon  these  reprssentstions.  It  turned  out  that 
there  was  pine  on  but  about  one-fourth  of  the  land,  and  on  that  only  about 
half  the  quantity  represented.  The  court  decreed  the  contract  rescinded, 
that  the  unsold  portion  of  the  goods  be  re-deUtered  to  complainant^  and 
that  he  be  paid  for  those  sdd,  and  haveallenon  the  land  as  security  until 
the  psyment  was  made.    Jonetv.  Wing 

C  JWis  reprwnf o<lom :  8ei9nUr.  Where  the  representations  on  which  a 
party  relies  are  untrue,  it  Is  immaterial  whether  the  party  making  them 
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kBOWB  them  to  be  so  or  not;  thoflOtetapon  bia  being  the  auno  In  elttMr 

cam.  lb an 

(L  Rtmwdif  ai  iam.  Wbero  ttie  tranwetloiia  ■fcatod  in  tbo  bill,  by  irUeb  oertain 
notM  waro  obtained,  preoentad  a  oaae  of  fraud,  although,  from  the  eaaa 
made,  it  waa  doubtful  whether  the  oomplainent  oould  defteid  anooeatfnify 
the  full  amount  of  the  notea,  and  a  general  demurrer  waa  interpoaed,  the 
ooort  rafnaed  to  anataln  the  demurrer,  and  required  the  defendant  to 
anawer.    Ankrim  v.  Woodvortk 8U 

&  In  oaaeaof  finand  where  it  ia  doubtfnl  idietlMr  the  defeaae  would  be  good  at 
law,  the  oouit  of  chancery  will  entertate  Jniiadictlon.    lb Wb 

7.  LoAet  <a  appl^ng  for  rtU^,  A  party  aeaVing  to  aet  aaide  a  eonvayanoe  on 
the  ground  of  fraud,  muat  be  prompt  in  oommunicattng  it  when  diaoorered, 
and  ooaaiatent  in  hia  notice  to  the  oppoaite  party  of  the  uae  he  iatenda  to 
makeof  it    Difbrow «.  Jonea lOi 

1  Some;  y%€  principU  appUtd,  Where  the  eomplainant  had  reated  for  eev- 
aral  montha  after  he  had  knowledge  of  the  ftand  complained  of,  and  untO 
the  oonditlon  of  the  property  had  <diaaged,  before  he  took  any  atepa  to 
reaeind  the  contract,  thia  oouit  refoaed  to  interfere,  and  left  the  oomplala- 
ant  to  hia  remedy  at  law.    Jb IM 

See  Bijna  axd  BAMKjw9f  17,  SI;   OoMDMaAnon;   LnoTAnoir  or  Turn  Aim 

Laches. 


FRAUDS,  STATUTE  OF. 
See  Spicific  Pcwtoriluiob;   Tnuara. 


OBIISEAL  BANKIKO  LAW. 
See  Bankb  and  BA]rKiii0. 


eOTXRNOB  AND  JUDQXa 
See  CoaniAOrs,  S;    Wai& 

OUARDLkN  AND  WARDl 

Pemtr  to  mU  wiortgog€»   The  guardian  of  a  minor  haa  the  right  to  coDeet 
raeetre  money  due  to  hia  ward  on  bond  and  mortgage,  or  to  aall  and 
ttie  bond  and  mortgage,  in  the  exerciae  of  hia  diaeretlon  aa  gaardlaa.    JUv- 
ingtiom  V.  Jon*^. • IM 

Bee  EaTATBa  or  DMSAanD 

4» 


INDEX.  471 


HUSBAND  AND  WIFE. 

1.  Detd  qf  married  woman.    A  deed  executed  l^a  mAirled  wonuui  without  her 

husband  Joining  with  her  Is  Toid.    Ooff  v.  Hiompwti, 60 

2.  BUI  fty  wtarried  woman.    A  bffl  b j  a  married  woman  against  her  husband 

must  be  filed  bgrprocJMM  anU.    JPiatier  v.  PMier 19 

See  AuM oar. 


ILLEOAL  XNBTRUMXNTS. 
Bee  Banks  amd  Bankdco,  6;    OoMTBAon,  S;   DsdSi  t 

IMPLIED  TBUBTB. 
Bee  TBusn. 

INFANT. 
See  GuAnmAR  aud  Waboc 

INJONCnON. 

1.  Againut  puhUe  offioen.  Equity  has  undoubted  Jurisdiction  to  interfere  by 
injunetion  where  public  oflloen  are  proceeding  illegally  and  improperiy, 
under  a  claim  of  right,  to  do  any  act  to  the  injury  of  indlTidual  rights. 
Cooper  V.  JJden, ^ 79 

t.  The  ground  on  which  equity  interferes  to  restrain  jmbllc  olllcers  who  are 
acting  illegally,  is  to  prerent  great  and  irreparable  mischief.  It  will  not 
interfere  if  the  injury  is  slight  or  doubtful    Brown  n.  Gardmer 891 

S.  Where  a  bill  was  filed  and  prelimlnaiy  injunction  obtained  to  leslislii  com- 
missioners of  highways  from  laying  out  a  highway  through  the  orchard  and 
garden  of  complainant  in  Tlolalion  of  the  statute,  and  it  i^^wared  that  the 
road  was  actually  opened  before  defendants  had  notice  of  the  injunction, 
the  biU  was  dismissed.    lb 991 

4.  2b  prevent  improper  n^ppropriation  of  gtreet  Where  land  Is  dedicated  to  a 
particular  purpose,  and  the  municipal  authorities  undertake  to  appropriate 
it  to  an  entirely  different  one,  th^  may  be  restrained  by  injunction,  on  the 
appUoatlon  of  an  adjoining  lot  owner,  from  so  doing.    Cooper  n.  Aiden 7t 

6i.  h^uneHon  ea  parte.  Tlie  ground  and  the  only  ground  on  which  Injunctions 
are  granted  against  persons  in  poasession  of  personal  property  and  osten- 
sibly the  rightful  owners,  upon  an  ex  parte  application,  is  the  protection  of 
the  fund  or  property,  when  it  is  shown  that  without  such  interposition  of 
the  court  there  is  danger  that  It  may  be  lost  to  the  complainant  if  he  suc- 
ceeds in  establisUng  his  title.    Ttoysr  V.  Bwift 489 
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1  Order  ftycttfloM*  oMla^ooitrt:  MciUm  to  dimohfe.  An  iDjanotkm  gruted 
bj  a  jottloe  of  the  lopireiiie  ooort,  In  onaet  where  the  eUtate  nnkhoilBM  tt» 
•tnade  upon  the  eame  footing  —  if  granted  by  the  chnneellor;  nndlnelltaer 
cnee  It  is  competent  for  the  def endnntSi  in  Teoetion,  and  before  thej  put  In 
their  answer,  to  moTe  to  dismlae  the  InJnnctifflB  for  want  of  equity  In  the 
bin    Cooper  V.  .^iden A 

T.  Injfmetitm  doHid.  Where  the  itatote  reqaireethat»  before  an  Injonotfamihall 
be  tamed  to  stay  prooeedlnge  idileh  are  at  tane  at  law,  a  bond  ahall  be 
med  by  the  oomplalnant,  the  ooort  oannot  digpenee  with  the  filing.  Ctar- 
roU  V.  i^brmert  cmd  Meehaniet' Bank lif 

S.  Oomiip,  Ckmrti  of  ofaanoeiy  will  not  ■attain  an  Injnnotioablll  to  iiwliiln  a 
■nit  or  prooeeding  prerioaalj  oommenoed  In  a  ooort  of  a  riiter  state  or  In 
any  of  the  fMeral  ooorta.    Jb. tK 

D.  Ti>  ttaif  probaU  adU:  Disputed  righU.  Where  an  administntar,  mder  a 
license  from  a  Judge  of  probate,  was  proceeding  to  aell  the  Interest  of  the 
intestate  in  sixteen  Tillage  lots,  which  interest  was  stated  to  be  one  oadl- 
▼idedhalf,nponabiUIUedbytbe  other  parties  interested,  stating  that  the 
intestate  owned  only  an  undiTided  interest  of  one-third,  an  tnjnnctlnm  was 
granted  to  restrain  the  sale,  and  the  chancellor  refosed  to  dissolve  the 
injunction  untfl  the  Interest  of  the  infeatate  was  aaoertalned  and  aettlad. 
Ihagtr  V,  Lame MT 

10.  DitBolution  of,  where  egvily  denied.   Where  the  equity  of  a  bUl  to  denied  t^ 

answer,  the  injunction  will  be  dissolved  on  motion;  and  so  it  will  be  if  Itto 
shown  bj  special  plea  that  there  to  no  equity  in  the  bllL  JBdred  «l  Camp.,  lit 

11.  MbtUm  to  dieeolve.    On  a  motion  to  dissolve  an  iajunetion  before  answer, 

an  affidavit  to  artmisrihle  which  goes  to  show  that  the  Injunction  was  Irreg* 
ulaiiy  Issued,  or  that  the  officer  allowing  the  Injunction  was  misled  and 
Induced  to  grant  the  Injunction  contrary  to  law.    CfBrroB  «.  Jbrstere  amd 

Meckamie$' Bamk IW 

But  the  allegatlona  of  the  bill  cannot  be  contradicted  by  affidavits   Bdkwan 

V.  Sean 4M 

VL  Dieeolved  on  d^ault  Where  the  complainant  had  dne  notice  of  a  motloB  to 
dissolve  an  injunction,  and  he  neglected  to  i^pear  and  oppose  the  motion, 
the  defendant  was  permitted  to  take^  order  dissolving  the  InJunctiOB 
wUh  costs.    Keiioffg  V,  Bairmee flB 

See  Biasa  lan  BAVsisa;   Bojlm  ov  Pbaob;   Onsmvona'  Biua 

mSOLVSNOT. 
See  Bai«s  axd  BAxxno;   OonvoBAnom. 


IMBURANCK. 

Insurance  to  a  personal  contract,  and  does  not  pass  to  a  pnrdiaaer  c^ 
veyance  of  the  property  Insured.    DMrow  v,Jonea 


IBRBQULAitlTY. 
Bee  PnAonoB,  90,  ML 
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JUDGE  OF  PROBATE. 
See  EsTAras  of  Dcobasbo  PsBaom. 

JUDGHENT. 

t  fitlli/  ogatnaL  Where  the  party  is  Ignorant  of  the  faets  which  oonstftnte  a 
deCenae  at  law  until  after  Judgment  is  rendered  against  him,  he  may  hare 
relief  ine(iuity.    Wdleav.  Bankof  Michigan 808 

M.  This  oonrt  will  not  relieve  against  a  Judgment  at  law  on  the  ground  of  its 
heing  oontrary  to  e<iuity,  unless  the  defendant  was  ignorant  of  his  defense^ 
pending  the  suit,  or  the  facts  could  not  be  receiyed  as  a  defense  at  law,  or 
unless,  without  any  neglect  or  default  on  the  part  of  the  def endant^  he  was 
prerented  by  fraud  or  accident,  or  the  act  of  the  opposite  party,  from  avail- 
ing himself  of  his  defense.    Miiehv.Doty. 806 

8.  But  where  the  defendants  were  prevented  from  making  their  defense  at  law 
by  the  acts  of  the  plaintiff  until  the  only  witness,  by  which  the  defense 
could  be  proved,  was  dead,  and  a  resort  to  this  court,  in  conseq[nenoe  thereof, 
became  indispensable,  it  was  held  that  the  complainants  were  entitled  to 
relief  in  this  court,  and  that  it  was  not  necessary  for  them  to  appeal  the  case 
at  law,  and  then  to  apply  to  this  court  for  a  discovery,  in  order  to  entitle 
them  to  equitable  relief.    Jh 806 

4.  Where  it  appeared  by  the  bill  that  the  complainants  became  security  for  a 
third  person  to  the  defendant  on  two  promissory  notes,  and  that  the  defend- 
ant extended  the  time  of  payment  three  several  times  for  ninety*  days  each, 
without  the  knowledge  or  assent  of  the  sureties,  and  the  maker  of  the  notes 
at  the  time  of  the  extension  was  able  to  pay,  but,  at  the  time  to  which  pay- 
ment had  been  extended,  he  had  become  insolvent,  and  the  defendant  had 
commenced  two  several  suits  before  a  Justice  of  the  peace  to  recover  the 
amount  of  the  notes  against  the  sureties,  and  they  appeared  and  def endedy 
and  after  the  testimony  was  taken,  the  defendant,  who  was  plaintiff  in  the 
Justice's  court,  discontinued  his  suits,  and,  after  the  decease  of  the  only 
witness  on  the  part  of  the  defense,  new  suits  were  commenced,  upon  which 
Judgments  were  recovered,  the  suits  being  undefended;  upon  demurrer,  it 
was  held  that  the  case  made  hf  the  bill  was  such  as  entitled  the  complain- 
ants to  relief  in  equity,  and  that  It  was  competent  for  this  court  to  afford 
that  relief  in  any  stage  of  the  proceedings,  as  well  after  as  before  Judg- 
ments ^t  law.    15. 866 

See  JvaiBDioTioH,  4. 


JUDGlfENT  CRSDIT0B8*  BILLa 
See  Obbditobs'  Bnxa 

JUBISDIcmON. 

1.  JtaMdy  at  lots.   The  eonrt  of  chancery  will  not  take  Julsdtetloa  where  there 
Is  a  plain  and  adequate  remedy  at  law.  Barrwmv,  Dotif 1 

481 
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n.  Bat  it  wfllliATe  jmiidiotloii  If  the  bOl  pnya  reUef  to  which  ownplainMit  li 
entltlad,  hat  whieh  cannot  he  had  at  law.    Bowitmd  v.  Dotif 8 

8.  If  the  TOmedj  at  law  is  dUBeolt  or  doohtfal,eqaltjr  win  entertain  JorMicCiOB. 
Whteierv,  CUmton  Omai  Ba$ik 449 

4.  Jtemedy  at  lam:  XodUi.  If  he  has  a  defense  at  \kw  of  which  he  is  aware, 
hot  negieots  to  make  It,  or  to  applj  for  a  disooreiy  fn  aid  thereof  when 
neoessarj,  he  cannot,  after  judgment  agalnat  him  at  law,  have  relief  In 
eqoitj.    WriglU  V.  Kifng JS 

8.  TUiMtoWmdL  CBumceij  Is  not  the  appropriate  tribunal  for  the  trial  of  titles 
toland.    DevaiuB  V.  CVIy o/ X>«fro<t M 

i.  Juri»dietifm  far  one  jmrpois  reliaiiMd  far  anoAsr.  The  eowt,  heing  satis- 
fled  that  defendants  had  acted  In  good  faith,  refnsed,  on  denjing  the  prin- 
cipal relief,  to  retain  the  bill  for  ttie  poipoae  of  giring  damages  to  oom- 
plalnantb    Brown  v.  Goftbisr 91 

7.  Though  speoUlc  performance  is  reftased  on  a  hill  filed  tor  that  purpoee^  the 
court.  In  a  proper  case,  msj  retain  the  bill  for  the  poipoee  of  adjorting 
accounts  between  the  parties.    Anvlaif «.  Addon OO 

&  Bill  retained  for  the  purpose  of  an  accounting  as  to  the  Taloe  tA  improve- 
ments where  the  coB&plainant  had  been  In  possesrion  and  taade  improre- 
ments  which  defendants  claimed  were  to  he  applied  on  rents.    Ibi 40 

9.  JVand.*   LodkM  <n  opplylnff /9r  reU^.    A  partj  seeking  to  set  asids  a  eon- 

fsjmnoe  on  the  ground  of  frand,  must  be  prompt  In  oommanloattng  it,  and 
consistent  In  his  notioe  as  to  the  use  he  intends  to  mafes  of  it.    Stn^  «. 

1>nm. 417 

la  Vrayui :  jecsMdy  at  lam,  Oourts  of  aqjuity  hare  conounent  Jurisdiction  with 
courts  of  law  wfaers  fraud  is  charged.    YF]ks«ler«.  CUntonCSoMUBcMik....  449 

Bee  Aloiont;   Bills  or  Pmacb;    OonMnunoas;    OuMfons*  Biua;  Iteaun; 

JuB€naiT;   Piannov;   Qinmnaa 


Bse  LoRTATioH  or  Ton  Am  I<A( 

LANDLOBD  AND  TEN AHT. 
See  NonmL 

LAND  TITIABL 
See  JuBisoionov,  6;   Quurruw 

LOEN. 

1.  Vendor**  Lien.  The  vendor  cf  real  estate  has  an  equftsble  lien  upon  Iks 
■ame  for  the  punShase  monegr,  idiere  there  is  no  seoority  for  Hi  pujniwi 
taksB.    OanroUv.VamMtent$eiaer 

49? 
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Vemdee*iUtn,  A  Twidee  who  has  paid  the  pnrahaae  monflj,  has  a  lien  agaliwl 
the  Tendor  analogoos  to  that  of  a  Tendor  acainst  a  TiBndee  who  has  not 
paid  the  purohaae  moner.    •Poifiis  v.Aiierbunf 414 


UMITATION  OF  TIMB  AND  LACHES. 

L  Locftes  a  bar  to  r^litf.  Where  the  action  was  not  oommenoed  for  upwards  oC 
twenty  years  after  the  right  of  action  acoraed,  and  no  disability  or  ezoose 
for  the  delay  was  pretended,  or  new  dlseorery  of  facts  suggested,  and  both 
the  person  charged  with  oommitting  the  fraud  and  his  grantee  were  dead, 
the  court  refused  to  sustain  the  suit,  by  reason  of  the  lapse  of  time,  and 
held  that  the  case  could  not  be  aided  by  proof  of  facts  which  were  not  put 
in  issue  by  the  pleadings.    MeLean  v.  Barton S79 

%.  A  court  of  equity,  will  lend  Its  aid  to  detect  and  redress  a  fraud,  notwith- 
standing the  lapse  of  time;  but  when  the  tnxid  is  dlsoorered  the  parties 
must  act  upon  that  dlseorery  within  a  reasonable  time.  The  party  seeking 
redress  should  not  wait  untfl  all  those  who  were  cognisant  of  the  trans 
actloa  hare  paid  the  debt  of  nature,  and  untU  no  one  Is  left  to  deny  or 
eacplain  the  allegations,  unless  sstisfactoiy  eocouse  can  be  given  for  the 
delay.    lb.., 879 

8.  A  party  who  has  a  defense  at  law,  of  which  he  Is  advised,  and  neglects  to 
mafes  It,  comes  too  late  to  this  court,  to  ask  to  be  reUeved  sgainst  the  judg- 
ments   Barrows  V.  Dotif 1 

4.  If  a  party  has  a  defense  at  law,  of  which  he  is  advised  before  the  trial,  and 
neglects  to  make  it,  or  to  apply  to  the  court  of  chanceiy  tot  a  discovery, 
If  necsssaiy  to  his  defense,  in  aid  of  the  trial  at  law,  he  Is  precluded,  and 
cannot  afterwards  have  relief  in  this  court.    Wright  v.  Xhtg Ig 

See  Fraud;   Jmusnionow,  4^  9;   LnnrATions,  SrATom  or. 


Lmrr  ATION8,  statuts  of. 

1.  Repeal  of  UmUaHoii  aeit.  Whether  by  section  three  of  the  repealing  act 
contained  in  the  Bevised  Statutes  of  1888  It  was  Intended  to  continue  In  foroe 
the  provisions  of  the  acts  of  limitation  repealed  by  that  act,  where  the  time 
had  "begun  to  run,**  or  whether  the  time  prescribed  In  the  Revised  Statutes 
was  intended  as  the  period  at  the  expiration  of  which  the  suits  should  be 
barred,  guars.    MaLoan  v.  Sttrton 979 

S  Lap§s  of  MsM,  how  taken  advantage  of.  The  statutes  of  limitation  and  lapse 
of  time  may  be  taken  advantage  of  on  demurrer.    lb 9f79 


VABBIBD  WOMAN. 
See  HusBAVD  akd  Wi 
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lUSTKB  IN  CHANGEBT. 


MOBTGAQS. 

t  Bif  <te<d  abtoiuU  <»  form  :  Barol  tvidenee  to  tkcw  iiUmU,  Adaedabaoliito 
la  form  may  be  pnwA  bj  parol  to  have  been  tntended  b7  the  pertiM  to 
operate  onlj  as  a  mortgage  for  money  loaned  at  tta  date;  and  ancb  proof 
will  entitle  tbe  grantor  to  redeem.    Wadmoorth  v.  Loramatr Ut 

8.  De/ectiffe^  imrdUwe  tui(f€et  to.    One  Who  bays  land  and  reoeivee  a  oonvey- 
anoe  aub jeot  to  a  mortgage  thereon,  cannot  afterwarda  oonteat  the  yaUdity 
of  the  mortgage  on  the  ground  of  defect  in  the  form|lfttei  of  fmaaUnn 
DUbrow  V,  Jone» 48 

Z,  AdaunoUdgwioiU  no  part  of  deod.   The  acknowledgment  of  an  aarignment 
of  mortgage  li  no  part  of  the  instromenfe  of  aaifgnmenK   Zdoimfftton  v. 
'   Jonet. 16& 

C  B€lea$B  qf  mortgaif  tp  gutf-elaAn  daedL  Where  the  holder  of  a  mortgage 
ezeentes  a  <iait-claim  deed  of  the  mortgaged  premiaea  to  one  who  haa 
reoeived  a  deed  thereof  under  an  agreement  that  he  shall  pay  the  mortgage, 
the  effect  is  to  discharge  the  lien  of  the  mortgage.    Jeromo  v.  Sqraioiir.. ..  VT 

5.  A  sabseqaent  assignment  of  the  mortgage  to  a  third  person  will  not  entitla 
the  latter  to  enforce  It.    Jb. VT 

ft.  .FV»r«e(osMre  for  ono  installment  Equity  will  not  interfte«  to  prevent  the 
mortgagee  selling,  under  the  power  of  sale,  ttie  whole  of  the  mortgaged 
premises  for  a  single  installment,  when  it  appears  that  ths^  cannot  be  sold 
In  parcels  without  injury  to  the  whole.   IMafrrois  v.  Jon«« 4S 

7.  8et<(ff  bp  mortgagor  of  claim  owing  bg  wutrtgagoo.   Where  land  which  was 

under  lease  for  a  term  was  sold,  and  a  mortgage  taken  back  for  the  pur> 
chase  price,  sod  it  was  agreed  between  the  parties  that  during  the  leasehold 
term,  the  mortgagee  should  pay  to  the  mortgagors  the  interest  on  the  par> 
chase  price:  Aeld,  that  on  a  forecUMum  of  a  mortgage  the  amount  of  this 
interest  should  be  deducted  from  the  amount  due  on  the  mottgagOb  And  a 
■ale  be  decreed  for  the  balance  only.    Jomu9,DUbTom lOft 

8.  irrtim'ar  fortetotwro^  waivor  o/.    Where,  in  a  foredoenre  of  a  mortgage^  by 

advertisement  under  the  statute,  a  mist^lre  ocean,  which  renders  the  pro- 
ceedings Irregular  and  ToidaUe,  the  mortgagee  haa  a  rf^lit  to  waive  those 
proceedings,  and  commenoe  do  novo,  either  by  advertisement  under  the 
statute,  or  by  availing  himself  of  the  ifl^t  he  had  in  the  Urst  instamee  to 
seek  his  remedy  in  this  oourt.    ^Iioalsr  «.  JDnaum MS- 

9l  Sotting  aoido  forodoonre  at  law.  A  foredosure  underthe  power  of  sale,  if 
made  for  an  ezceariye  amount,  may  be  set  asids  before  ttie  proceedings 
under  it  are  perfected,  on  a  bID  filed  by  the  debtor  for  leave  to  redeem  on 
paying  the  amount  due.    SAwarM  v.  Searw 411^ 

KL  Bodoa^tion  agaHui  mtboegntnt  purehaoor.  Where  ttie  grantee  in  such  n 
deed  sells  and  conveys  to  one  who  haa  full  notice  of  an  ttie  facts,  snch 
second  grantee  will  take  no  greater  interest  than  his  grantor  had  in  the 
premisee,  and  he  will  hold  them  subject  to  be  redeemed  on  payment  of  tbm 
amount  due  on  the  mortgage.    IFodfisortik  «.  Leron^sr VM. 
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11.  Co&t$  on  redemption.  Where  one  purchases  lands  with  knowledge  that  his 
grantor  holds  it  in  security  for  a  loan,  and  refuses  to  receiYe  payment  of  the 
loan  when  tendered,  and  pats  the  par^  entitled  to  redeem  to  the  expense 
of  a  salt  f  or  the  pmpoae,  he  will  be  oompelled  to  pay  costs.    lb 118 

See  Pabxibb;   FLBASDias,  8|  4^  7;   Rboobdivg  Laws. 

KULTIFAItlOUSNEBS. 

Where  parties  are  charged  as  frandnlent  associates  nnder  pretense  of  a  cor- 
poration, the  bill  is  not  rendered  mnltiftuioas  by  the  fact  that  the  defend 
ants  where  connected  with  the  association  at  different  periods  and  in  differ- 
ent capacities,  and  may  have  different  liabilities.  Wheeler  v.  Clinton  Canal 
Bank Mft 


UVhTlPllOm  OF  8UII8L 
See  Bills  or  Pbiob. 

MUNICIPAL  OORPOBATIONa 
Bee  Dnmorr  Cxtt;   Town  Plasi* 


me  EZSAT. 
See  PiuoTicB,  1 

NOTICE. 

Bp  poeeeetion  of  kmdL    The  possession  of  a  tenant  is  notiee  to  a  porohaser 
of  the  tenants  actoal  interest  in  the  premises.    Diabrow  v,  Jonee 49 

See  AiTAomcBMT  ion  OoarnniPT;   Bamu  axd  BAKEoa,  11;   RsooitDnra  Laws. 


OFFICEIUS. 
Bsa  Baxss  AKD  BABKnre,  8, 4, 14;   iNJimonoii,  1  to  4 


PARTIES. 


Jbree{o«ttr«  501 :    Partiee.    A  tmstee,  holding  a  mortgage  as  snoh,  need  not 
make  his  ceetuie  gus  truet  parties  to  a  bill  to  foredose  tL    801  v.  Ketekwn,  488 
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S.  OtthtU  giM  tnut^  vken  nai  neoenary  partiet.  CetiuiM  que  tnut  are  noi 
noooMiry  p»rtfM  when  the  only  object  of  the  eult  is  to  reduce  the  prop- 
erty Into  poeaeaeioD.    Jft. 4tt 

8.  Where  the  object  of  the  bfU  tomenlj  to  oolleet  money,  it  is  not  necessary  for 
the  oomplalnnnt  to  make  a  euiui  que  iruat  a  party;  thoogh  it  would  be 
otherwise  if  the  eztstence  or  enjoyment  ot  the  trust  piopeiti  were  to  be 
affected.    Oook  v.  Wheeler 4tt 

4.  HOI  againgt  firmuhdeni  aeeociatee :  Partin.  In  proceeding  against  parties 
as  frsndulsBt  sssodates,  it  is  not  necessaiy  to  Join  as  defendant  a  recefrer 
pvenionaly  appointed  In  a  suit  against  them  as  a  corporation.  WheeUrft, 
CUidan  Carnal  Bamk 449 

See  Trubtb,  4. 


PABTTnON. 

JwieAietUm.  Equity  has  Jurisdiction  to  make  partition  between  JMnt  ownem 
of  lands,  notwithstanding  a  remedy  at  law  is  given  by  statate.  2Vm«r  vl 
Lame « 


PARTNERSHIP. 

1  Bartnev^  implied  power  of.  One  partner  may  bind  his  co-partner  In  all  mat* 
tors  within  the  scope  of  the  co-partnenhip;  the  implied  anthorlty  of  one 
partner  to  bind  his  co-partner  is  generaUy  limited  to  such  acts  as  are  in 
their  nature  essential  to  the  general  objects  of  the  co-partnership.  Kirht 
V.  IngeratM. ITi 

2.  Ptertnert,  ffeneral  aaeignment  by  one.  One  partner  cannot  make  a  general 
assignment  of  the  partnership  effects  to  a  trustee  for  the  beneOt  of  the 
creditors  of  the  firm,  without  the  knowledge  or  consent  of  his  co-partner, 
when  he  is  on  the  spot,  and  might  haTe  been  consulted.    75 ITS 

i.  There  is  no  implied  authority  resulting  from  the  nature  of  the  contract  of 
oo-partnership,  that  will  authorise  one  partner  to  make  a  general  assign- 
ment of  the  partnership  effects,  without  the  knowledge  or  consent  of  his 
oo-pcutner.    lb ITk 

4.  PartnerB,  implied  power  of.  The  authority  impliedly  Tested  by  each  partner 
In  the  other  is  for  the  purpose  of  carrying  on  the  concern,  and  not  tor  die 
purpose  of  breaking  It  up  and  destroying  it,    lb 171 

6.  One  partner  does  not,  by  any  implication,  confer  a  power  upon  his  co-partner 

of  diyesting  him  of  all  Interest  in,  or  authority  over,  the  oonoem.    lb. ITS 

•.  One  partner  may  transfer  a  portion  of  the  assets  for  the  purpoee  of  pnying 
or  securing  debts,  or  to  raise  means  to  carry  on  the  concern;  but  the  power 
of  diyesting  entirely  one  partner  of  his  interest,  appointing  a  trustee  for 
both,  and  breaking  up  the  concern,  is  not  one  of  the  powers  either  contem- 
plated or  Implied  by  the  contract  of  oo-partnership.    lb 179 

7.  Partnert^  general  aeeignment  by  one.     The  principle  upon  whi<di  general 

assignments  by  one  partner  hsTo  been  declared  void  Is  that  one  partner 
has  no  anthori^  to  make  a  general  assignment  of  the  partnemhip  efftets  in 
fkmnd  of  the  rights  of  his  co-partner  to  participate  in  the  distribution  of  the 
partnership  effects  among  the  creditors^    lb m 
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&  Eg[uitie$  of  individudl  and  partnerahip  creditora.  As  between  b<ma  fide 
creditors  of  a  preyious  firm  and  the  separate  credltora  of  a  partner  who 
oonilnaed  the  business  and  was  the  sole  risible  owner  of  the  property 
employed  in  trade,  and  where  the  separate  creditors  had  giren  credit, 
reljlng  on  the  property  employed  in  trade  for  pajrment,  such  creditors 
should  be  preferred  to  the  creditors  of  the  prerious  firm.    Topliff  v.  Vail. .  MO 

H.  The  creditors  of  a  partnership  have  a  right  to  payment  out  of  the  partnership 
effects  in  preference  to  the  creditors  of  an  individual  partner.    lb 840 

to.  In  the  absence  of  any  agreement  to  the  contrary,  it  is  fair  to  presume  that  a 
retiring  partner  does  not  intend  that  the  partnership  property  shall  be  used 
for  the  indlTidual  benefit  of  a  partner  who  continues  the  business,  leaving 
the  debts  of  the  firm  unpaid;  and  this  was  held  to  be  the  presumption 
where  the  retiring  partner  transferred  the  partnership  effects  to  a  partner 
continuing  the  business,  who  agreed  to  pay  the  partnenhip  debts  and  gave 
bond  to  that  effect.    Ih 840 

11.  Right  of  turvivor  to  poueation  of  auet»:    Receiver.    A  surviving  partner 
having  the  legal  ri^^t  to  the  possession  of  the  partnership  property,  the 
court  will  not  deprive  him  of  that  right,  unless  upon  proof  of  mismanage 
ment  or  danger  to  the  partnership  effects.    Connor  v.  AUen 871 

19.  Continvance  of  partnenhip  buHneBB  after  the  death  of  one :  Righte  of  rep- 
reeentativee  of  deceased  partner.  Where  one  of  several  partners  dies  and 
the  business  of  the  co-partnership  is  carried  on  by  the  surviving  partners 
without  the  assent  of  the  representatives,  they  have,  as  a  general  rule, 
their  election  to  demand  interest  on  the  amount  of  the  share  of  the 
deceased,  or  to  take  a  share  of  the  profits;  but  where  the  interest  of  the 
deceased  partner  had  become  vested  in  one  of  the  surviving  partners,  who 
consented  to  the  continuance  of  the  co-partnership,  it  was  held  the  rule 
did  not  apply,  and  his  only  right  was  to  share  as  partner.  MiUard  v. 
RamedeU, 878 


See  Banks  and  Bamkino,  18^  10. 


PATENT. 

Settling  equitiee  under  government  grant.  After  a  confirmation  of  a  claim 
to  land  by  the  board  ol  land  commissioners  under  an  act  of  Ck>ngre88,  and 
after  patent  issued,  if  competent  at  all  for  this  court  to  go  behind  the  pat- 
ent to  settle  conflicting  claims,  it  should  only  be  done  on  the  clearest  and 
most  irrefragable  proofk    Bernard  v,  Bongard ^ 180 


PAYMENT. 
See  MoBTOAOB,  4^  6;   Spboivio  PcBFOBMAXicni;   Tax  Tttlm. 


FBACB,  BILLS  OF. 
See  Bills  or  Pcaob. 
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PLBADINGa 

L  The  Bnx. 

L  InJunetUmhiU:  AvermmU*.  Where  the  bffl  Meks  a  dtooomy  In  Aid  of  pn>> 
ceedlngi  at  law,  tbe  rule  is  that  the  oomplaiiiaiit  mnet  ofaaiie  In  hie  tyfll 
that  the  facte  are  known  to  the  defendant  and  ought  to  tMdteeloeed  hgrbixo* 
and  that  the  complainant  li  unable  to  prore  them  \>y  other  testimony;  and 
it  must  be  afBrmatlTelj  etated  In  the  bill  that  tiM  ffects  eoaghi  to  be  disooT- 
ered  are  material  for  such  puipoee.  CarroU  v.  Jtennerf  and  Mttelumics* 
Bakk l»r 

t.  When  an  injunction  is  aeked  to  itey  prooeedinge  at  law,  it  is  incumbent  upon 
ttia  complainant  to  ahow  in  his  bUl  the  state  of  the  pleading*,  and  the  conn 
in  which  the  suit  is  pending,  in  ofder  to  enable  the  ollloer  to  whom  tiie 
application  is  made  for  the  allowance  of  the  injunction  to  judge  of  the 
propriety  of  its  allowance,  and  to  prescribe  tbe  terms  on  which  the  same 
shall  be  allowed.    Jb 1»7 

•>  INB  bw  ose^^nee;  AiUgoHtm  c/  a§tignm«ni.  It  is  not  ground  of  demurrer 
to  a  f oreclosnre  bill  hj  an  sseignee,  that  it  does  not  give  ttie  date  of 
assignment.    801  v.  Ketehum 4S& 

C  Tbe  averment  In  a  foreclosure  bQl  that  the  owner  of  a  bond  and  mortgsge. 
In  consideration  ot  one  dollar,  ssslgned  the  ssme  to  the  complainants,  and 
that  on  tbe  same  day  the  assignment  was  duly  acknowledged  before  a  com- 
misstoner  of  deeds  according  to  the  laws  of  the  state  of  New  York,  where 
the  same  was  executed^  is  snlilcient  on  demurrer.    Ltvtngtton  v.  Jomn —  16^ 

6.  Bill  not  tigned  by  ootmsel.   Though  a  bill  should  be  signed  by  counsel,  yet 

if  this  should  aocidentaUy  be  omitted,  the  signature  wlU  be  allowed  to  be 

supplied  afterwards  without  costs.    801  v.  X&tthnm 4tt 

C  OathtobOl.  Where  no  preHminaiy  order  is  reqiuirBd  it  is  not  iisciesssiy  that 
bills  should  be  sworn  to^  atthough  the  answer  under  oath  is  not  wstred. 
Atwaterv.  Kinman. MS 

7.  Wvrtelotnre  bOi :   FkKrUea.    Minors  iHiose  guardian  has  assigned  a  mortgage 

tirtilch  he  held  for  them,  are  not  moesiSfy  parties  to  a  bUl  by  the  ssslgnew 
to  foreclose  the  same.    LMngatonn^JcnM lis 

8.  Amended  MU,  what  stay  be  eei  forVk  in.   Vscfes  which  have  trsaspired  since 

suit  commenced  cannot  be  set  forth  by  wi^  of  amendment,    Bammemd  «. 
JFtoce. 4afr 


IL 

9l  QentmX  demurrer,  A  general  demurrer  for  want  of  equity  cannot  be 
tained,  unless  tbe  court  is*  eatislJed  that  no  discovery  or  proof  properly 
called  for  by  or  founded  on  the  allegation  of  ttie  bin  can  make  the  subject 
matter  of  the  suit  a  proper  esse  for  equitable  cngnlsancei    Clark  v.  Daieie, 

lOi,  Vemmrrer  ere  tenve.  Where  a  new  cause  cf  demuner  is  assigned  ere  fenwi, 
the  cause  must  be  co-eztensive  with  the  demurrer.    75 

IL  Demurrer,  when  too  broad.  Where  a  demurer  is  to  the  whole  dlscoifery  and 
relief  prayed  for  by  the  hi]l,if  ttie  comphdnaat  is  sBtltled  to  any  pert  of 
the  relief,  the  demurrer  must  be  overruled.    Ihaifor  v.  Lane 

m.  Puu. 

It.  Plea  of  former  euit  pending.    ▲  plea  of  a  former  suit  pemling  In 
court  for  the  same  cause  of  action  mnstset  forth  the  general 
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objeoto  of  the  former  rait,  and  the  relief  pnjed  for.  BaiA  of  Michigan  v. 
wmiam*. 21« 

It.  Plea  and  oiwioer.  A  defendant  maj  plead  to  one  part  of  the  bill,  and  answer 
to  another  part;  but  theie  defenees  must  clearly  refer  to  separate  and  dis- 
tinct parts  of  the  bOL    dark  V,  Saginaw  City  Bafik MO 

14.  When  the  answer  and  plea  are  to  the  same  parts  of  the  bill,  the  answer  over- 
rules the  plea,    lb MO 

16.  Pfea,  rtqui»ittM  of:  Antwtr  in  tuppcrt  of,    A.  plea  of  a  stated  account  must 

arer  the  accounts  settled  all  the  dealings  between  the  parties;  that  the 
aoconnts  were  jugt  and  /sir,  and  due;  and  these  averments  must  be  sup- 
ported by  an  answer  to  the  same  elf  ect.    Sekwarz  V.  fFendeU 906 

10.  A  plea  of  a  release,  unsupported  by  an  answer,  is  insufficient    lb, 806 

IV.  AXSWKB. 

17.  DeniaU  bg  an§wer^  how  made.   Where  an  allegation  is  made  in  the  bill  with 

diyers  oiroumstances,  the  defendant  should  not  by  his  answer  deny  the 
allegation  literally  as  laid  in  the  bill,  but  should  answer  the  point  of  sub- 
stance podtiYely  and  certainly.    Jones  V.  Wing 001 

18.  Annoer^  vfhen  rttpoiutve  to  bill.    Complainant,  by  his  bill,  averred  his  right 

to  certain  shares  in  a  partnership,  purchased  hy  him  of  the  heirs  of  a  for- 
mer partner.  The  answer  of  defendant  set  up  an  agreement  by  whidh 
these  shares  were  to  be  purchased  hf  complainant  for  himself  and  defend- 
ant Jointly:  Held,  that  as  to  this  agreement  the  answer  was  not  to  be 
regarded  as  directly  responsiTe  to  the  bUl,  and,  therefore,  the  agreement 
was  not  proved  by  it.    MiUerd  v.  BammieU. 878 

10.  Annoer:  Impeaching  deed.  An  answer  which  admits  a  deed  set  out  in  the 
biU  does  not  sufBdently  impeach  it  hf  denying  its  validity  in  general 
terms:  it  should  state  the  facts  which  are  supposed  to  render  the  deed 
invalid,  so  that  the  court  may  pass  upon  them.    Payne  v.  Atterbury fi4 

m.  At  law  a  party  is  estopped  from  disputing  his  deed;  and  if  he  would  impeach 

it  in  equity  he  must  show  in  what  his  equity  consists.    lb.,    414 

V.  Sdpplbmkhtal  Bill. 


fl.  What  may  embrace.  If  material  facts  have  occurred  subsequent  to  the 
commencement  of  the  suit  the  court  will  give  the  complainant  leave  to  file 
a  supplemental  bill,  and  where  such  leave  Is  given  the  court  wHI  permit 
other  matters  to  be  introduced  into  the  supplemental  bill,  which  might 
have  been  incorporated  In  the  original  hy  way  ot  amendment;  and  this  Is 
espedally  proper  where  the  matter  which  occurred  prior  is  necessary  to 
the  proper  elucidatl<m  of  that  which  occurred  subsequent  to  the  filing  of 
the  original  bin.    Oravee  v,  Nilee 888 

POSSESSION  OF  LANDS. 
See  NoTics;   Qoiktino  TrrLn. 

PRACTICE. 

L  FiLDTO  Bill  axd  Psooaas. 

X.  A  subposna  !•  the  first  process;  it  is  irregular  to  have  injunction  and  ne  etfeat 
issued  and  served  before  the  issue  of  subpoena.    Peltier  v.  Peltier 10 
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&  Subpoma,  9erviee  of.  The  aerrlce  of  a  aabpoBna  on  a  defendant  oat  of  tlie 
state  is liregiilar.    Frattv.  Bankof  Windtor mt 

H  AMJWiiManT  or  Flbaddios. 

t.  Amended  bOl:  AppUooHen  for  iea»e  to  JUe,  It  is  not  a  matter  of  ooone  to 
allow  the  filing  of  an  amended  bill  after  the  caoae  has  been  pat  at  issoe 
and  testimony  taken.  ▲  q;>eeial  MpjpHiemltioik  should  be  made  to  the  court, 
with  a  full  statement  of  the  ftats  proposed  to  be  incorporated  in  the 
amended  bill,  so  that  the  oonrt  can  judge  of  the  propriety  of  giving  leava 

I  Hammond  v.  Place 4» 

4.  Amendment  of  plea.    In  an  application  to  amend  the  defendants  pleading, 

j  the  proposed  amendments  should  be  set  out.    DreewuM  v,  Michigan  State 

\  Sank. ni 

I  ft.  ▲  plea  may  be  allowed  to  be  amended  for  the  purpose  of  placing  before  the 

oourt  an  additional  fact  unknown  to  the  defendant  when  the  plea  was  filed, 

'  and  consistent  with  the  defense  then  made.    But  It  will  not  be  pennitted 

for  the  purpose  of  setting  up  a  fact  or  state  of  facts  inconsistent  with  the 

original  defense.    lb 3U 

IL  AmendmentM  to  anmeer,  haw  wkode.    Where  leave  is  given  to  amend  an 

[  answer,  a  new  answer,  with  the  amendments  added,  must  be  made,  filed, 

and  copy  served,  or  the  original  answer  withdrawn  by  leave  of  the  court, 
and  the  amendments  added;  or  the  amendments  must  refer  to  the  portions 
of  the  answer  on  file,  intended  to  be  amended,  and  specifying  their  nature 

and  application.    Maeon  v.  Detroit  City  Bank, 

7.  Amendments  in  the  form  of  affidavits,  without  referring  to  the  answer,  are 
Irregular,  and  a  motion  to  dissolve  an  injunction  will  not  be  heard  upon 
them.    16 

!  g.  Stipplemental  anmoer,  leave  to  fXe  iofte»  aUaiued.    An  application  to  file  a 

supplemental  or  amended  answer  is  seldom  granted,  and  never  without  the 

I  utmost  cauUon,  and  when  a  just  and  necessary  case  is  dearly  made  out^ 

and  it  is  then  generally  confined  to  a  dear  case  of  mistake,  as  to  matter  of 
fact,  and  as  to  that  only;  and  the  coort  is  still  more  cautious  in  granting 
audi  an  appUcatioo  aftar  a  considerable  lapse  of  time  from  the  filing  of  the 

bill  or  original  answer  in  the  case.    Qravee  v.  Nilea 

9l  Where  a  motion  was  made  to  file  a  supplemental  or  amended  answer  In  iriilch 
it  was  proposed  to  take  entirely  new  ground,  and  change  entirely  the  char- 
acter of  the  defense,  and  this  not  upon  the  ground  of  any  actual  mistake  in 
a  matter  of  fact,  or  upon  any  discovery  of  new  ftets,  but  upon  the  ground 
that  the  defendant  did  not  mean  to  be  understood  to  state  as  he  had  stated 
In  his  answer,  the  court  denied  the  motion,    lb 

10.  But  where  there  was  doubt  in  regard  to  the  proper  application  of  certain 
moneys  admitted  to  have  been  received  by  the  defendant,  and  the  answer 
was  obscure,  and  there  was  a  possibility  that  great  injustice  might  be  done 
to  the  defendant,  the  oourt  granted  an  order  with  reluctance,  permitting  a 
separate  supplemental  answer  to  be  filed,  as  to  this  partlcniar,  and  explain- 
ing this  ambiguity,    lb 

11.  Where  a  defendant  had  leave  to  file  a  supplemental  answer  to  explain  cer- 
tain ambiguities  in  his  original  answer,  and  he  incorporated  other  msttera 
of  defense  in  his  supplemental  answer,  on  motion  of  the  complainant  the 
supplemental  answer  was  ordered  to  be  taken  oif  the  files.    Jb 
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HL   DKrAVUT,  AXfD  OrunKG  thx  Bami. 

13w  Setting  aHde  d^ault,  A  regular  order  to  take  the  bill  as  oonf  ened  will  oot 
be  set  aside  upon  a  simple  affidavit  of  merits,  although  an  excuse  is  given 
for  the  default.    Stockton  v.  WiUiamt Ml 

14.  In  such  case,  the  defendant  must  either  produce  the  sworn  answer  whidb 
he  proposes  to  put  in«  or  must  in  his  petition  or  aildavit  state  the  nature 
of  his  defense,  and  his  belief  in  the  truth  of  the  matters  constituting  soch 
defense.    lb Ml 

16.  Setting  atide  pro  eonfeno  for  anawer.     The  general  rule  is  that  jrYaxk  a 

defendant,  by  whom  the  bill  has  been  taken  pro  confeuot  presents  an 
answer  which  shows  a  defense,  and  there  is  an  excuse  shown  for  the  default, 
the  court  will  permit  him  to  file  the  answer  on  terms.    Smith  v,  Saginaw 

City  Bank, «• 

10.  The  inclination  of  the  court  is  always  to  permit  an  answer  to  be  filed  if  it 
disdoaes  a  defense,  unless  there  has  been  intentional  delay.    15 4M 

17.  A  d^endant  in  contempt  cannot  move  to  set  aside  proceedings;  but  where 

there  is  merely  a  failure  on  his  part  to  comply  with  the  provisions  of  an 
interlocutory  order  he  may  move  to  discharge  the  order  for  irregularity. 
Patier  V,  Peltier, 1» 

IB.  Motion  to  open  default :  Affidavit  of  merit;  On  motion  to  open  a  default^ 
the  affidavit  of  merits  should  be  made  by  the  defendant  himself,  or,  if  made 
by  counsel,  a  sufficient  reason  should  be  shown  for  its  not  being  made  by 
theparty.     Bankof  Michigan  v.  Williamt 819 

19.  A  decree  by  default  may  be  set  sside,  on  motion,  without  petition,  where 
the  facts  upon  which  the  motion  is  based  appear  by  the  record.  <?ra^m 
V.  Elmore S8& 

90.  Waiver  of  default.  A  defendant  who  had  defaulted  the  complainant  for 
failure  to  serve  a  copy  of  the  bill,  afterwards  filed  his  answer  and  moved  to 
dinolve  an  injunction:  J7eM,  ik waiver  of  the  default.  Higginev,  Ocurpenter,  966 

IV.  SOUdTOBS. 

99.  Signature  bg  one  who  i$  not.  Where  a  solicitor  has  appeared  in  a  cause,  and 
a  demurrer  is  filed,  signed  by  solicitors  who  have  not  appeared,  the  demur- 
rer may  be  treated  as  without  signature  and  as  a  nullity.  Oraham  v.  Elmore  966 

98.  But  where  the  demurrer  in  such  case  was  treated  as  a  nullity  by  the  com- 
plainants, and  a  default  was  entered  for  want  of  an  answer,  and  it  appeared 
that  the  signature  of  the  wrong  solicitors  was  pat  to  the  demurrer  by  mla* 
take,  and  that  injustice  would  be  done  if  the  defendant  should  not  be 
permitted  to  answer,  the  default  was  set  aside  on  terms.    lb 906 

91  Motion  bg  one  who  i»  not.  It  is  no  objection  to  an  order  that  it  purports  to  be 
made  on  the  application  of  one  who  is  not  the  solicitor  in  the  cause.  It  is 
not  necessaiy  that  an  order  should  show  on  whose  motion  it  was  made.    lb.  966 

96.  Rule  bg  content :    Vcxating  eam^.    A  rule  entered  by  consent  will  not  be 

vacated  unless  fraud  or  misrepresentation  is  made  to  appear.    Hammomd 
v.Plaioe 49S 

v.  Takino  DxpoernoMB. 

97.  Agent  of  party  acting  in  dbeenee  of  commieeioner.   Where  the  agent  or  attor- 

ney of  the  complainant  examined  witnesses  and  wrote  their  depositioos«  and 
the  commissioner  before  whom  they  were  taken  was  abMot  fhnn  fSbm : 
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Mvenl  tlmM  dwtiig  tbe  exuninattoB,  and  the  d«f endaat  did  nol  appMir 
and  oroM-aaEamliie  the  witnenee,  the  proceeding!  wen  held  to  tie  ifragiiler, 
and  the  depoiltions  were  mppreeMd.    Burt^  v,  Hoffffe, <1 

S&.  ImgularitU*  or  onfaimen  In  talcing  depoeitlone  will,  tt  lenmi,  he 
notloe  of  bj  oooits  of  equlQr  In  any  stage  of  the  prooeedlngs  In  the 
before  hearing.    lb. SI 

M.  KrhiMt  ai  tht  hearing.    Where  the  assignee  of  a  mortgage  fllea  a  bill  to 
foveoloae,  setting  forth  the  mortgage  and  assignment,  he  may,  upon  the 
notloe  reqiuirsd  by  theOd  role  totheoppoeiCe  par^,  have  an  order  to  prore 
tbb  assignment  as  an  ezUhlt  at  the  hearing  under  the  provlaions  of  rale  M 
Jsroais  «.  Ssymovr SSS 

YL  Dbfosit  or  Ooubt. 

tL  Whtn  di^p&mmd  wUk.  Where  a  par^  oomes  to  have  a  foreclosure  set  asids 
and  tor  leare  to  redeem,  he  must  bring  into  oonrt  the  amount  admitted  to 
be  doe.  The  deposit  will  only  be  dispensed  with  where  there  is  vnosT' 
tolntj  as  to  the  amount  due.   S^war*  v.  Sean 4M 

Vn.  Dbobss. 

ai.  Motion  for  decree.  Applications  for  final  decree  must  be  made  at  a  general 
term,  even  though  they  be  based  on  a  default.    Higgine  «.  Oorpeater St 

<8.  Decree  :  Oauee  cannot  be  eevered.  Where  there  are  joint  defendants  the 
complainant  cannot,  upon  a  pro  confeeeo  obtained  against  one,  before  tbe 
cause  is  at  issue  or  in  readiness  for  hearing  against  the  other,  enter  a  Ihial 
decree  and  issue  execution  thereon  against  the  par^  against  iriumi  the  bill 
has  baen  taken  as  confessed,  and  leave  tbe  cause  to  piwaeed  against  the 
other  d^endantb    Qrahcanv.  Mmore M5 

M.  A  final  decree,  or  an  Intotlooutory  decree,  which.  In  a  great  measure,  deddM 
the  merits  of  the  cause,  cannot  be  pronounced  untO  all  the  parties  to  the 
bill,  and  all  tbe  parties  In  interest,  are  before  the  court.    15 

IB.  This  court  will  not  adjudge  upon  a  part  of  the  case;  it  will  not  make  a  final 
decree  until  the  case  is  properly  presented  in  such  form  as  will  enable  the 
court  to  make  a  final  disposition  of  the  case,  and  do  Justice  to  all  the  pat^ 
ties.    lb, 

iB.  Where  a  cause  is  in  readiness  for  hearing  against  one  defendant^  and  there  Is 
another  defendant  as  to  whom  the  cause  Is  not  in  readiness,  tbe  defendant 
who  has  appeared  and  answered  cannot  notice  the  cause  for  hearing,  but 
must  move  to  dismiss  the  bill  for  want  of  prosecutton  if  the  complainant 
fUls  to  expedite  it    lb. 96S 

tt.  Amending  decree.  The  court  of  chanoeiy  has  the  power  to  direct  the  alter> 
ation  or  correction  of  a  decree  after  it  has  been  entered,  eitho'  upon  motioB 
or  petltioa,  where  there  is  evidently  a  mistake  or  clerical  error.  Botet  «. 
GknTiMm..  ••>•••••... ••.. 

Bee  ATTAomnirr  von  Coittkmpt;    CnxDrroBs*  Bills;    DiaooYUiT;   Hi 
iin>  Wora,  t;  Ikjuvotxon;  Mulhivjlriousxiss;  Puems; 


FBINdPAL  Ain>  AQEMT. 

Agency  dieavowed.     Where  parties  assumed  to  be  agents  for  a  bank  in 
settling  a  demand,  and  procured  from  the  debtor  an  assignment  of  pro|^ 

473 


INDEX.  485 


erty  in  ocHupromlM,  and  the  bank  denied  their  authorilj'  to  make  the  com- 
fWomJie,  whereupon  the  dehtor  made  a  leoond  a«8ignment  of  the  propeitj 
to  oomplalnanti,  ftefd,  that  oomplainanta  mlg^fat  maintain  a  bill  In  eqoi^  to 
restrain  the  aasnmed  agents  from  collecting  and  dtoposlng  of  the  property. 
FraU  V.  OaaiipbtU 


PROBATE  SALSa 
See  EsTATn  or  Dscxasbd  PsBsom. 

PUBLIC  POLICY. 
Bee  CoiiTBAonfe& 


QXTIBTINa  TTTLBS. 

Under  the  eode  of  1888  the  court  of  chancery  had  InriadlotloB  to  qnlet  the 
title  of  the  legal  owner  of  land  in  possession  of  the  same,  as  against  any 
other  person  setting  up  a  eiaim  theretg    Botpland  «.  Doty 8 


BXXJEIWBL 


%  When  <ms  wUl  be  appointed.  Where  complainant  by  his  bill  shows  a  legal 
title  to  lands  In'  possession  ot  the  defendant,  and  from  the  answer  of  defend- 
ant a  strong  presumption  arises  of  title  in  complainant,  the  court  will  grant 
a  receiyer.    JPtiyne  v,  Atierbury. 414 

%.  This  Is  especially  the  case  when  there  are  large  incumbrances  on  the  lands, 
and  no  part  of  the  rents  and  profits  is  applied  toiceep  down  the  Interest^ 
and  defendant  is  Irresponsible,  and  is  holding  o?er  against  his  own  deed. 
lb ^.  414 

8L  Affldarits  are  not  admissible  to  contradict  the  answer  on  motion  for  the 
appointment  of  receiyer.    Connor  v.  AUen 871 

Bee  AasramanT  worn  thm  Bmnr  or  Oudixois,  8;   PAsnmBsnr,  U;   Trusts. 


BXCOBDmO  LAW& 

1.  PHoriiy  ae  beUoeem  granteet.    Where  a  party  claims  priority  under  or  by 
▼irtue  of  the  statute  regulating  the  reglstiy  of  deeds  and  mortgages,  he 
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&  Bat  tt  wfllliATe  jmiidlotton  If  the  biU  pnju  nUef  to  which  onnmtoliuuit  li 
entitled,  hat  whieh  cannot  be  had  at  Iftw.    Boioioiid  «.  Doty t 

t.  If  the  remedy  at  law  is  diffleolt  or  doohtfol,  eqoltj  win  entertain  JoriadlelioB. 
Whteierv.  CUmton  Omai  Bank 449 

4.  Rewu4§if  at  km:  Laekn.  U  he  has  a  defense  at  law  of  which  he  is  aware, 
hot  nei^eotB  to  make  It,  or  to  applj  for  a  disooveiy  fn  aid  thereof  when 
neoessaiy,  he  cannot,  after  judgment  scainst  him  at  law,  have  relief  In 
eqnttgr.    WHt^v.Dng IS 

8.  TUUatokmd.   fBuuMWiy  is  not  the  appropriate  tribunal  for  the  trial  of  titles 

toland.    Devamx  V.  OUw of  Detroit M 

C  Jwiadiction  for  one  purpose  reliainecl  for  amoiher.  The  eowt,  being  satis- 
fled  that  defendants  had  acted  in  good  fslth,  refused,  on  denying  the  prin- 
cipal relief,  to  retain  the  bill  for  the  pmpooe  of  giring  damages  to  com- 
plainants   Brown  v,Oairdmor 91 

7.  Though  speoUlo  performance  Is  reftased  en  a  bill  filed  for  that  purpoee^  the 
court,  in  a  proper  case,  msy  retain  the  bfll  for  the  puipoee  of  adjorting 

accounts  between  the  parties.    Anelaif  v.  Aeldoa IW 

&  Bill  retained  for  the  purpoee  of  an  accounting  as  to  ttie  Talue  of  iaqpfofe- 
ments  where  the  coB&plalnaat  had  been  In  possesrion  and  toade  Impsofe- 
menti  which  defendants  claimed  were  to  be  applied  on  rents.    lb. 410 

9.  FVand:   LiMdioo  in  applying  fifr  reU^,    A  partj  aeeking  to  set  aside  a  eon- 

fsjanoe  on  the  ground  d  fraud,  must  be  prompt  in  oonunnniosttag  It,  and 
consistent  in  his  notice  as  to  the  use  he  intends  to  mafee  of  it.    Stroot  v. 

Dnw. 417 

10.  MVaud :  B^modtf  at  lam,  Oourts  of  eqjultj  have  conouirent  jurisdicUcn  with 
courts  oC  law  where  fraud  is  charged.    WkeoUrv,  CUnion  Canal  Bamk....  4il» 

Bee  Aloioiit;   Bills  or  Pmacb;    OonpoBAnons;    Onnnnona*  Biua;   nuim; 

Jjnataan;   FAasmov;   <^inru» 


See  LiMiTATiov  or  Ton  awd 

LANDLOBD  AND  TKNAHT. 
See  NonoL 

LAND  Tin^BL 
See  JuRaonjxiov,  5;   Qumni* 

LOEN. 

L  Faiwior'i  Lien.   The  vendor  of  real  estate  has  an  equitable  lien  upon  llie 
Mme  for  the  purohase  money,  where  there  is  no  seoority  for  Hi  poyneM 
Cbrrotte.  Van ttonmolaor 
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Vendee^B  lien,  A  rendee  who  has  paid  tho  pnrahaae  monaj,  has  a  lien  agalMl 
the  Tender  analoeroos  to  that  of  a  vendor  against  a  vendee  who  has  not 
paid  the  pnrohaae  moner.    I\xifm€  v.  Atierdunf 414 


UMITATION  OF  TIMB  AND  LACHES. 

L  Z4tdie9  a  bat  to  rMef.  Where  the  action  was  not  oommenoed  for  upwards  oC 
twenty  years  after  the  right  of  action  aocmed,  and  no  disability  or  ezoose 
tor  the  delay  was  pretended,  or  new  dlseoreiy  of  facts  suggested,  and  both 
the  person  charged  with  committing  the  fraud  and  his  grantee  were  dead, 
the  court  refused  to  sustain  the  suit,  by  reason  of  the  lapse  of  time,  and 
held  that  the  ease  ooold  not  he  aided  by  proof  of  fmotB  which  were  not  put 
in  issue  by  the  pleadings.    MeZjean  v.  Barton S79 

t,  A  court  of  equity,  will  lend  Its  aid  to  detect  and  redress  a  f^ud,  notwith- 
standing the  lapse  of  Ume;  but  when  the  tnXid  is  disooTered  the  parties 
must  act  upon  that  disooTery  within  a  reasonable  time.  The  party  seeking 
redress  should  not  wait  untfl  all  those  who  were  cognisant  of  the  trans 
aotlon  have  paid  the  debt  of  nature,  and  until  no  one  Is  left  to  deny  or 
eacplain  the  allegations,  unless  sstisfaotory  eocouse  can  be  given  for  the 
delay.    Jb.., 879 

t.  A  party  who  has  a  defense  at  law,  of  which  he  is  advised,  and  neglects  to 
mafes  it,  oomes  too  late  to  this  court,  to  ask  to  be  relieved  against  the  judg- 
ment   Borrows  V.  Doty 1 

4.  If  a  party  has  a  defense  at  law,  of  whiidi  he  Is  advised  before  the  trial,  and 
neglects  to  make  it^  or  to  apply  to  the  court  of  chancery  for  a  discovery. 
If  neosssaiy  to  his  def ensoi  in  aid  of  the  trial  at  law,  he  is  precluded,  and 
cannot  afterwards  have  relief  in  this  court.    Wright  v.  King Ig 

See  Fraud;   JuBBDionov,  4,  9;   Ldhtatioiib,  SrATom  or. 


LmiTATIONS,  ffTATUTS  OF. 

1.  AqmoI  of  HmOaHoH  oeiM,  Whether  by  section  three  of  the  repealing  act 
contiUned  in  the  Revised  Statutes  of  1888  It  was  Intended  to  continue  In  force 
the  provisions  of  the  acts  of  limitation  repealed  by  Chat  act,  where  the  time 
had  "begun  to  run,**  or  whether  the  time  prescribed  In  the  Revised  Statutes 
was  intended  as  the  period  at  the  expiration  of  which  the  suits  should  be 
barred,  guars.    UoLoan  v.  Barton 9?9 

S  Lap§o  of  time,  how  takon  advantage  of.  The  statutes  of  limitation  and  lapse 
of  time  may  be  taken  advantage  of  on  demurrer.    15 979 


VABBIBD  WOMAN. 
See  HusBAVD  amd  Wi 
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IOl  RtffhU  of  a$9ignee.  Oaurta  oC  equf tj  raoognlae  and  protect  the  rigfati  of 
Mslgneei^  and  enf oroe  the  peif  ormanoe  of  oonkractB  in  their  CaTor.  Strtti 
«.  Dow «W 

11.  Vm(  of  i%ade^[uaU  price.  Inadequacy  of  price,  where  it  is  ao  groaa  and 
palpable  aa  of  Itself  to  appear  evidence  of  actual  fraud,  maj  be  snfflcient  to 
Jndaoe  the  ooort  to  ataj  the  ererdie  of  Ita  dltcretlonaxy  power  to  eafoioa 
a  speciflo  performance,  and  leave  a  partj  to  hia  remedj  at  law;  bat  inade- 
qoacj  of  prioe  aMrelf ,  wlthoat  being  such  aa  to  prove  frand  eondnMveljr, 
li  not  a  good  objection  to  specific  performance.    Bnartek  v.  Boggo, 10 

See  JuBmnonoir,  7,  fi. 


STATUnSS. 

ConttrutUom  of.  Where  one  part  of  an  act  li  equivocal,  other  portlooa  of 
the  act  maj  be  resorted  to  aa  a  guide  in  oonstroetlon.  Hie  occaalon  and 
the  reason  of  the  enactment^  which  is  the  same  thing  aa  the  old  law  and 
the  mischief;  the  letter  of  the  act.  whether  words  be  used  in  their  proper 
or  in  a  technical  sense;  the  context,  the  spirit  of  the  aet^  wheth^  statntee 
be  in  their  nature  remedial  or  penal;  the  subject  matter  and  the  provlsioas 
of  the  act,  and  the  intent  of  the  legislature  in  passing  it,  are  to  be  oon- 
stdered;  which  intokt  Is  not  to  be  collected  from  anj  particular  i^niiesslisi. 
butfromageneralvlewoCthe  whole  Off  the  act  AUomeff'Q^nerolv.Bamk 
of  maugan 


STAY  OF  PROCEEDINGS. 
See  DisooyanT;   Ixjunotiov,  flL 

8UBP<]INA. 
See  PBAonoa,  1,  ti 


TAX  TTTLBB. 

1.  Tom  paid,  A  sale  of  lands  for  taxes  Is  wholly  unwarranted  If  the  tax  haa 
been  paid,  and  the  deed  fatten,  thereon  will  convey  no  title  to  the  purchaser. 
Eowlcmd  V,  Doty S 

t.  Evidence  of  paigmewt.  The  collector's  return  that  the  tax  haa  not  been  paid 
is  such  evidence  only  of  non-payment  as  wQl  justi^  the  treasorer  la  sell- 
ing; and  under  the  code  of  VSR  the  treasurer's  deed  was  evidence  only  that 
the  joto  made  by  him  was  romdar  according  to  the  proviaioaa  of  the  stat- 
ute. Tlie  land  owner  might  go  behind  both,  and  show  that  in  faot  the  tax 
had  been  paid  before  the  return  was  made.   16 g 
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•mns. 

SkUuiory  condition,  tehen  to  be  porfonned.  Where  nartime  Is  prescribed  fo 
which  an  act  ii  to  be  done,  it  most  be  done  in  a  reasonable  time.  Attorney- 
OmiertU  V.  Bank  of  Michigan 81ft 


TVTLB  TO  LANDS. 
Bee  QunrniG  Irrum. 

TOWN  PLATS. 

t.  Dedication.  Where  the  proprietors  of  a  Tillage  plat  hare  made  a  plan  by 
which  thej  hare  dedicated  land  for  streets,  or  for  a  public  aquare,  and  hare 
■old  lota  in  reference  to  such  plan,  thej  cannot  afterwards  resume  and 
exerdse  acta  of  ownership  orer  the  land  thus  dedicated,  which  will  deprire 
their  graatees  of  any  priTileges  or  adTantages  which  they  might  deriTo 
from  having  the  streets  or  square  kept  open.    Sinclair  v,  Conutodf 4M 

2.  But  in  every  such  case  the  intention  to  appropriate  the  land  f6r  the  purpose 
qM^imed  must  be  clearly  apparent.    lb. 4M 

8.  Dedication :  Befueal  to  accept  Where  a  lot  was  marked  on  a  town  plan 
as  **  Court  House  Square,"  the  purpose  being  to  donate  it  to  the  county  for 
tb»  erection  of  a  court  house  and  Jail  thereon,  and  the  county  erected  these 
buildings  on  another  lot,  it  was  held,  that  this  constituted  sufficient  evidenoe 
of  the  refosal  of  the  county  to  accept  the  donation,  and  the  proprietoi-s 
were  at  liberty  to  appropriate  it  to  other  purpoaes.    lb 404 

4.  After  such  refusal,  the  purohaaers  of  otherlots  on  the  plat  have  no  right  to 
Inslit  that  such  lot  shall  be  kept  open  aa  public  grounds,   lb 4M 


TRUSTS. 

1.  hnpUed.  To  ralae  a  trust  by  implication  there  must  be  an  actual  payment  of 
mon^.    WrtgM  «.  King 19 

9.  Under  ttoHUe  of  fra¥d».  To  make  an  ezpreaatmat  valid  under  the  atatute 
of  fkmnda,  the  terma  and  oonditioina  of  the  tmat  muat  be  In  writing,  under 
the  hand  of  the  party  to  be  charged.    lb 12 

8.  BeeuUing.  Where  two  persona  claim  equitiea  In  land,  and  one  of  them  pre- 
•ents  a  claim  which  la  allowed  by  the  government  land  board,  there  la  no 
rssultiag  tmat  in  ftkvor  of  the  other  which  can  be  enforced  in  equity.  Ber' 
nard  V,  Bougard 180 

4.  BUI  to  enforce  a  tntet:  ^enriiee.  To  a  bill  to  enforce  a  tmat,  ft  la  not  neoea- 
saiy  to  join  aa  def  endanta  partlea  having  a  prior  Interest  subject  to  which 
the  conveyance  to  the  truatee  waa  made,    augdam  v.  Deqivindre 817 

5l  The  tmat  being  under  a  general  aaalgnment  for  the  benefit  of  creditors,  some 
of  the  creditors  filed  a  bUl  to  have  the  aaalgnment  aet  aaide  aa  fraudulent, 
or,  in  caae  it  waa  auatalned,  then  to  have  the  tmat  enforced.   The  bin 
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ATwred  fbAt  certain  other  eredlton  had  been  peld  tiielr  demands  in  fkiU. 
Held,  not  neoeMMj  to  make  siMdi  persons  pnrties  to  fhe  bllL    lb. 8ff7 

S.  One  of  the  creditors  who  had  not  been  paid  was  saade  a  defendant  Instead  of 
complainant  Held,  that  as  complete  jnstloe  oonid  be  done  between  the 
parties  on  this  bfll,  the  fact  of  his  not  being  made  complainant  was  not 
good  cause  of  demurrer.    lb. ac 

T.  Tlie  fsot  that  a  time  Is  limited  In  the  assignment  for  the  closing  of  the  tmst, 
wHI  not  preclude  the  filing  of  the  bill  before  that  time  has  expired,  where 
the  bill  alleges  that  the  sssignee  has  done  nothing  In  the  execution  of  the 

trast   lb acr 

8.  Tnui:  Beceivtr  a»  against  (nwtor.  One  to  whom  a  debtor  has  conTeyed  his 
property  to  keep  it  besrond  the  reach  of  his  creditors  wHl  be  held  to  be  a 
trustee  for  their  beneOt,  and  will  be  liable  for  all  the  pwipetij  In  his  hands 
when  suit  Is  broni^t  against  hbn.  But  a  receiver  will  not  be  appointed 
over  one  charged  with  being  such  a  trustee,  when  there  Is  no  allegation  that 
he  Is  insolrentt  transient  or  Irresponsible,  or  that  the  fund  Is  in  hasardous 
condition.    Thajfer  v.  Swift |W 


See  AaBMnoMT  worn  ntn  Bbovr  op  Cssmtobs;    Bms  amd  BAMESf,  1  to  6^ 

Pi 


VXNDOB  AND  PURCHASEa 


WAIVER. 
See  MoBTSAOB,  6;    PaAOnca,  SQL 

WAYS. 

1.  Lot  oionert  in  Detroit^  rightt  of^  M  •(reett.  Purchasers  of  lots  In  the  dtj  of 
Detroit  acquire  no  other  or  greater  rights  from  the  fact  that  said  dtj  was 
laid  out  by  the  goremor  and  judges  of  the  late  tenitoiy  of  Michigan,  under 
an  act  of  Congress  authorising  them  so  to  do,  than  tboy  would  acquire  if 
the  same  had  been  laid  out  by  an  indlTldual  who  had  legally  dedicated  cer- 
tain portions  for  streets  and  alleys.    Cooper  V,  Alden 7* 

S.  Rightt  of  U>t  ownen  in  tfreett :  Bower  of  o'fy  to  learn  street,  PurchaserB  of 
lota  bounded  on  a  street  or  square  acquire  a  right  to  hare  such  street  or 
square  preserved  and  appropriated  to  the  uses  for  which  it  was  dedicated, 
and  the  dly,  in  the  absence  of  any  express  anthori^,  has  no  power  to  lease 
any  portion  of  such  street  or  square,  to  be  used  for  a  purpose  destnwtlTe  of 
the  ends  for  which  it  was  oilglnaUy  dedicated.    Tb. 71 

S.  Ooenmieeionere  of  internal  iwtprovememt,  power  ef,  to  apfropriatettreett.  Tbe 
oommlsslonen  of  intoinal  Improvement  haTo  no  right,  under  the  general 
powers  conferred  on  them,  to  appropriate  a  portion  of  a  street  ta  the  c*y 
ef  Detroit  fbr  the  purpose  of  erecting  oliloes  and  other  bnlMings  thereon. 
n n 
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4.  Ptat  of  Detroit:  Bower  of  common  eouncd  to  open  etreetg.  Complainant 
went  into  poflMvion  of  a  lot  in  Detroit  in  1809,  and  in  1821  recelTed  a  oon* 
T^yvnoe  of  the  same  from  the  goremor  and  Judges  of  Michigan  Territory. 
Nearly  thirlgr  years  after  she  took  possession,  the  common'council  of  De- 
troit, on  a  claim  that  a  street  was  laid  out  through  the  lot  originally,  pro- 
ceeded to  open  the  same.  On  biU  filed  for  the  purpose,  held^  that  the  coun- 
cil should  be  enjoined  fkx>m  opening  the  street  until  they  had  established 
their  title  at  Uw.    Devavx  v.  Detroit 06 


WILL. 

1.  Reetraint  upon  aUenaiUm.  The  prorision  in  a  will  that  the  estate  shall 
remain  undlTlded  until  the  youngest  of  the  derisees  becomes  of  the  sge  of 
twenty-one  years,  wHI  not  preclude  any  cue  of  them  fkx>m  eonreying  sooner. 
Waitonv,  Torres AM 

%,  ProTislons  In  restraint  of  alienation  are  not  f^Tored.    lb S80 


